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VOLUNTARY PAYMENT TO A FOREIGN 
ADMINISTRATOR 


[* England before the time of Edward I, the executor was recog- 

nized as having received from the dead man his entire estate 
in trust to carry out the purposes of the gift; and the Ecclesiasti- 
cal Court took charge of the situation in order to compel the exec- | 
utor to carry out his trust. Early in the reign of Edward I, “ the 
Chancery had framed and the King’s Court had upheld a writ of 
debt for executors and a writ of debt against executors.” Thus 
the executor’s obligation to pay and his right to collect debts be- 
came a common law right and obligation. The statute of West- 
minster II provided that the executor should have the action of 
account.* Later he was given a right to bring an action of tres- 
pass against one who in his testator’s lifetime carried off the testa- 
tor’s goods.* The early executor, therefore, was in effect a univer- 
sal successor, succeeding not only to goods but to the rights and 
obligations of the deceased, the only exception being that personal 
torts still died with the person and did not survive in the hands of 
the executor. 

In the case of a person who died intestate, however, the law 
was very different. It was regarded by the Church as a sin to die 
intestate. It therefore became the custom for the Bishop to take 





1 2 PortocKk AND MarrLanp, History oF ENcLIsH Law (2d ed. 1898) 333. 
2 2 id. 345. 

8 13 Ep. I, c. 23 (1285). 

* 4 Ep. III, c. § (1330). 
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the goods of the intestate, give to his wife and children their 
proper proportion, and apply the remainder to the salvation of the 
soul of the intestate sinner.’ By the statute of Westminster II, 
the Ordinary was obliged to pay the debts of the intestate in the 
same manner as that in which executors were bound to pay the 
debts of the testator, that is, so far as the estate of the deceased 
would permit such payment. It was only in 1357" that the 
Ordinary was required to depute the work of administration to 
the next and most lawful friends of the dead and require that 
these administrators should pay the debts in the same way as 
the executor. The administrators were to have an action “to 
demand and recover as Executors the Debts due to the said de- 
ceased Intestate in the King’s Court, to administer and dispend 
for the Soul of the Dead” and they were to be “accountable to 
the Ordinaries, as Executors, be in the Case of Testament.” * 
Traces of the original distinction between the executor and ad- 
ministrator still remain in the English law. Thus the former is 
still regarded as having a right to take the property, so that if an 
executor is an infant or otherwise disqualified for administration, 
someone will be appointed to help him, not to supersede him; and 
it is only for his own active misconduct that he can be removed 
from his trust. 

In this country, however, from the first almost no distinction 
has been made between the executor and the administrator. The 
executor is an administrator nominated by the testator, whereas 
an administrator is one not nominated by the testator but ap- 
pointed by the court. Thus, in most states, upon the death of an 
executor further administration is to be carried on by an admin- 
istrator with the will annexed; and the executor has no right to 
administer the property until he has been given power to do so 
by the court. 

There are, however, a few exceptional cases in which the dis- 





5 2 PottockK AND MAITLAND, op. cit. supra note 1, 358. 
. 6 “ Whereas after the Death of a Person dying intestate, and bounden to eltnes 
for Debt, the Goods come to the Ordinary to be disposed; the Ordinary from 
henceforth shall be bound to answer the Debts as far forth as the Goods of the 
deceased will extend, in such Sort as the Executors of the same Party should have 
been bounden, if he had made a Testament.” 13 Ep. I, c. 19 (1285). 
7 31 Ep. II, St. 1, c. 11. 
8 Ibid. 
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tinction has been made in American courts. In Rand v. Hub- 
bard ® it was suggested that a foreign executor, being appointed 
by the will, has a power which exceeds that of a foreign domi- 
ciliary administrator who derives his power solely from the court. 
In the case of Carpenter v. Strange,*° the Supreme Court held that 
a judgment by a creditor of the estate obtained against the execu- 
tor in one state must be accorded full faith and credit in a suit on 
the judgment, brought in another state against the said executor 
in his capacity as representative in such other state. The case is 
not particularly well reasoned. The decision does not seem to rest 
merely upon the ground that the same man is the representative 
in both states, because in a case decided two months previous the 
Court had said: “ A judgment recovered against the administrator 
of a deceased person in one State is no evidence of debt, in a sub- 
sequent suit by the same plaintiff in another State, either against 
an administrator, whether the same or a different person, ap- 
pointed there, or against any other person having assets of the 
deceased.”’** Nor can the decision in Carpenter v. Strange rest 
upon the supposed distinction between executors and administra- 
tors in respect of the source of title, because the Court had 
already decided that a judgment against executor A, who qualified 
in one state, is not conclusive against executor B, who qualified in 
another state.’ In the later case of Brown v. Fletcher’s Estate, 
where a judgment against an ancillary administrator with the will 
annexed was held not binding on the domiciliary administrator, 
Carpenter v. Strange was not cited either by counsel or by the 
Court. Consequently, it may be doubted whether Carpenter v. 
Strange would be followed by the Court should the case arise 
again. 

Instead of the ancient distinction between executor and admin- 
istrator, a tendency has been shown in some courts to distinguish 
between the powers of the domiciliary and the ancillary adminis- 
trator. Thus it is stated in a reputable treatise, and the language 





® 4 Metc. 252, 255 (Mass. 1842). 

10 r4x U.S. 87 (1891); Turley v. Dreyfus, 35 La. Ann. 510 (1883); White v. 
Archbill, 2 Sneed 588 (Tenn. 1855) accord. I am indebted to Professor Calvert 
Magruder for the comment on this case. 

41 Johnson v. Powers, 139 U.S. 156, 159 (1891). 

12 Hill v. Tucker, 13 How. 458 (U.S. 1851), 

13 2190 U.S. 82 (1908), 
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is quoted in a few cases, that the administrator appointed at the 
domicil of the deceased owns all chattels and claims of the de- 
ceased everywhere, while the ancillary administrator owns only 
those situated within his jurisdiction.** This idea underlies a re- 
markable decision of the Court of Appeals of New York which 
must be carefully examined.** 

One Cohen died domiciled in Connecticut leaving a deposit of 
over thirty-two thousand dollars in a New York bank. His will 
was admitted to probate in Connecticut and, the executor not ac- 
cepting the appointment, one Peck was appointed as administra- 
tor with the will annexed. Peck assigned the bank deposit in 
question to Petersen, and Petersen demanded payment in New 
York from the bank. The bank refused and Petersen brought 
suit, and the Court of Appeals held that he should recover the 
deposit. The court’s argument was briefly as follows: Though a 
foreign executor cannot maintain suit in our courts, it is not be- 
cause he has no right to the assets; we recognize the rights of 
other persons claiming under foreign law, such as foreign corpora- 
tions and foreign assignees. The reason he cannot sue in our 
courts is our desire to protect local creditors by local administra- 
tion. If payment is made voluntarily to the foreign executor or 
administrator at the domicil, this is a valid payment. The way in 
which the local creditors can exercise their right to protection 
against the foreign administrator is by an administration taken 
out locally. 

The court stated as a general principle of law 


“ that the executor of a testator, as soon at least as he has clothed him- 
self with the commission of the Probate Court, is vested with the title 
to all the movable property and rights of action which the deceased pos- 
sessed at the instant of his death. The title of the executor, it is true, 
is fiduciary and not beneficial. That title is, however, perfect against 
every person except the creditors and legatees of the deceased. The 
devolution of ownership is direct to the representative, and the benefi- 





14 ScHOULER, ExecuTtors (3d ed. 1901) § 175; see Ramsay v. Ramsay, 97 IIl. 
App. 270, 274 (1901) ; O’Connor v. Root, 130 Iowa 553, 562, 107 N. W. 608, 611 
(1906) ; Fidelity Trust Co. v. Williams, ros S. W. 952, 954 (Ky. 1907) ; Hutchins 
v. State Bank, 12 Metc. 421 (Mass. 1847). 

15 Petersen v. Chemical Bank, 32 N. Y. 21 (1865). This case is followed in 
New York: Owsley v. Cent. Trust Co., 196 Fed. 412 (S. D. N. Y. 1912); Sher v. 
Adams, 220 App. Div. 309, 221 N. Y. Supp. 547 (1927). 
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ciaries take no title in specific property which the law can recognize. 
An administrator with the will annexed, has the same rights of property 
as the executor named in the will would have had if he had qualified.” *¢ 


The transfer of choses in action was forbidden by the law of main- 
tenance; but this is now abrogated, and a chose in action may be 
transferred, even though it is not negotiable. When this plaintiff 
received from the administrator with the will annexed the transfer 
of the chose in action on which he was suing, he presented himself 
as owner of the debt by assignment; and being the real party in 
interest, he was at liberty tosue. The court said that the authori- 
ties were in conflict and it felt free to formulate its own view of 
what was right. But all the cases cited in favor of allowing the 
action were cases of transfers by the administrator either of cer- 
tificates of stock or of promissory notes. 

It is to be noticed on a careful examination of this case that the 
power to transfer the assets is supposed to be inherent in the 
executor, or the administrator with the will annexed, appointed at 
the domicil. The reasoning would not necessarily apply to a case 
of intestate succession. This limitation, however, has not been’ 
enforced in New York. Instead of being a power of an executor 
which an ordinary administrator does not have, the power exer- - 
cised in this case appears as the power of any administrator ap- 
pointed at the domicil. Thus in Schluter v. Bowery Savings 
Bank *' it was held that the voluntary payment of a deposit to an 
administrator appointed in New Jersey, the state of domicil of the 
intestate, discharges the debt of the New York bank against a sub- 
sequently appointed New York administrator, on the ground that 
a domiciliary administrator has title to the assets everywhere. 

Outside of New York this case seems not to have been followed. 
Cases which have been cited as in accordance with Petersen v. 
Chemical Bank all represent, it seems, cases where the adminis- 
trator has assigned a promissory note or other specialty to the 
plaintiff and the plaintiff has been allowed to sue as owner of the 
specialty. Thus the case most relied upon by the court in Peter- 
sen v. Chemical Bank is Harper v. Butler.** In that case a note 





16 32 N. Y. at 45. 
17 117 N. Y. 125, 22 N. E. 572 (1889). 
18 2 Pet. 239 (U.S. 1829). 
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was assigned in Kentucky after the death of the former holder, 
and the new holder brought suit in Mississippi. The objection 
was made that the Kentucky executor could not transfer the note 
because the maker did not reside in Kentucky. The court held 
that the executor who had the note could transfer it; it was not 
necessary to take out administration proceedings and have the 
transfer made at the domicil of the debtor. There was no ques- 
tion, if the note was validly transferred, of the power of the new 
holder to sue on it in Mississippi. 

In Camp v. Simon,” a later Utah case, the defendant by a bond 
guaranteed to pay to the purchaser of certain corporate shares 
dividends on the shares. The purchaser died, and thereafter his 
New York domiciliary executor transferred the shares and as- 
signed the bond to the plaintiff. By the law of New York the 
transfer of both stock and bond were valid. It was held that suit 
could be brought on the bond by the transferee in Utah. In 
Mumson v. Exchange National Bank* it appeared that a note 
belonging to the deceased had been sent for collection to the de- 
fendant bank. The bank returned it uncollected. Upon the 
death of the deceased, the domiciliary executor in another state 
transferred to the plaintiff the note and the right to sue for negli- 
gent failure to collect. The new holder of the note sued the bank 
in Washington. The court held that the cause of action for negli- 
gence went with the note and the endorsee of the note from the 
executor could sue in Washington on the cause of action for 
negligence. 

These last cases are in accordance with the great weight of au- 
thority. It is generally held that an executor or administrator 
having possession of negotiable paper belonging to the estate may 
legally transfer it, so that the endorsee can sue on it in his own 
name in any state, or a foreign representative may sue in his own 
name on a note situated at the death of the owner in his state.” 





19 23 Utah 56, 63 Pac. 332 (1900). 

20 r9 Wash. 125, 52 Pac. rorz (1898). 

21 McNamara v. McNamara, 62 Ga. 200 (1879) ; Campbell v. Brown, 64 Iowa 
425, 20 N. W. 745 (1884) ; Ames v. Citizens’ Nat. Bank, 105 Kan. 83, 181 Pac. 564 
(1919) (certificate of deposit); Thorman v. Broderick, 52 La. Ann. 1298, 27 So. 
735 (1900); Rand v. Hubbard, 4 Metc. 252 (Mass. 1842) semble; General Con- 
ference v. Sanitarium, 166 Mich. 504, 132 N. W. 94 (1911) ; Owen v. Moody, 29 
Miss. 79 (1855); Gove v. Gove, 64 N. H. 503, 15 Atl. 121 (1888); Grignon v. 
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And an administrator having a certificate of stock in a foreign cor- 
poration may transfer it.”” These are different cases from that of 
Petersen v. Chemical Bank. They illustrate the modern doctrine 
that negotiable paper is for purposes of administration to be 
treated like a chattel. As a result of this doctrine, the legal title 
to the document, coupled with the power to endorse it, passes to 
the administrator appointed in the state where it is found. 

The true view to take in these questions seems to be that neither 
the executor nor the administrator today gets any title to the mere 
choses in action of the decedent. At common law a chose in ac- 
tion could not be transferred even by operation of law. For 
instance, the choses in action of the woman did not upon marriage 
pass by the common law to the husband as her chattels did; the 
husband obtained by law a power to collect her choses in action, 
or, as the phrase was, “ reduce them to possession,”’ which he did 
by suing in the name of himself and wife. It was only when the 
choses in action were reduced to choses in possession by being 
changed into the money paid to discharge the debt that the hus- 
band acquired title. Similarly, while the executor or adminis- 
trator gets title directly to the chattels within his jurisdiction, 
he gets only a power to collect such choses in action of the 
deceased as survived the latter’s death. Each executor or admin- 
istrator upon his appointment is given by the law of his state a 
power to collect the choses in action of the deceased; but this 
power, like all powers created by law, extends no farther than the 
boundaries of the state. In another state the only power to collect 
the choses in action of the deceased is the power given by the law 
of that state to an executor or administrator qualified in a court 
of that state. 





Shope, too Ore. 611, 197 Pac. 317 (1921) ; Mackay v. St. Mary’s Church, rs R. I. 
121, 23 Atl. 108 (1885) ; Amsden v. Danielson, 18 R. I. 787, 31 Atl. 4 (1895), 19 
R. I. 534, 35 Atl. 70 (1896); Barrett v. Gillard, 10 Tex. 69 (1853); Waldo v. 
Milroy, 19 Wash. 156, 52 Pac. 1012 (1900). Contra: Stearns v. Burnham, 5 Me. 
261 (1828) (foreign administrator cannot sue on a note even though he has the 
note) ; McCarty v. Hall, 13 Mo. 480 (1850) ; Stone v. Scripture, 4 Lans. 186 (N. Y. 
1870) ; cf. Bull v. Fuller, 78 Iowa 20, 42 N. W. 572 (1889). 

22 Union Trans. Co. v. Pac. Tel. Co., 31 Cal. App. 64, 159 Pac. 820 (1916) ; 
Luce v. Manchester & L. R. R., 63 N. H. 588, 3 Atl. 618 (1885). Thus an admin- 
istrator from another state may vote at a stockholders’ meeting. In re Election of 
Cape May Co., 51 N. J. L. 78, 16 Atl. 191 (1888). 
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This conclusion seems to be fortified by the fact that every ad- 
ministrator has the power and the right to collect in his own state 
a chose in action due to the deceased. No administrator acquires 
as against any other the sole right of reducing the chose in action 
to possession; neither the administrator at the domicil of the de- 
cedent ** nor the administrator at the domicil of the debtor ** has 
an exclusive right to collect the claim. Any administrator within 
the state of his appointment can collect the claim from any debtor 
who happens to be there.*”* The right of each administrator to 
collect within his own state seems incompatible with any theory 
that any one administrator has title to the claim, and can be ac- 
counted for only by reason of each executor and administrator 
having no title but only a power of collection given by the law of 
his own state. The idea of an executor as a universal successor 
disappeared from the English law centuries ago and has never 
existed in this country; and it never prevailed in the case of an 
administrator, who was only a “deputy” of the Ordinary. 
It seems to be clear that if the court in Petersen v. Chemical 
Bank were correct in saying that the domiciliary administrator 
gets title to all choses in action of the deceased, it would be 
impossible to justify giving any ancillary administrator power 
to collect. 

It is, however, not so clear whether a voluntary payment to a 
foreign administrator will discharge the debt. In the case of 
Wilkins v. Ellett,” it appeared that the defendant, a citizen of 
Tennessee, voluntarily paid to the Alabama administrator a debt 
owed to the deceased. The payment was made in Tennessee. 
Afterwards an administrator of the deceased was appointed in 
Tennessee and brought suit against the defendant on the ground 
that his payment to a foreign administrator was not valid. Upon 
the first argument the court assumed that the Alabama adminis- 
trator was a domiciliary administrator and upheld the payment to 
him on the ground similar to that expressed in Petersen v. 





28 Wilkins v. Ellett, 108 U. S. 256 (1883). 

24 Harper v. Butler, 2 Pet. 239 (U.S. 1829). 

25 See cases cited infra note 35. 

26 9 Wall. 740 (U.S. 1869). 

27 Other cases in which the same decision has been reached on the same ground 
are: O’Connor v. Root, supra note 14; Goodman v. First Nat. Bank, 218 Ky. 229, 
291 S. W. 54 (1927); Putnam v. Pitney, 45 Minn. 242, 246, 47 N. W. 790, 792 
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Chemical Bank; but upon a subsequent appeal, where it had been 
found that the domicil of the decedent was in Tennessee, the court 
nevertheless upheld the payment as against the subsequently ap- 
pointed domiciliary administrator. The court found that the 
Alabama administrator had accounted for the amount of the debt 
in Alabama. It was further found that there were no creditors of 
the estate in Tennessee and that at the time of the payment no 
administrator had been appointed there. The court held the 
payment valid.** 

It will be easily seen in this case that at the time it was made, 
the first payment must have been a valid discharge in equity; for 
if the subsequent administrator could exact payment a second 
time, the estate would be unjustly enriched by the amount of the 
first payment and would have to pay it back. The exaction of the 
first payment would therefore result in circuity of action, and to 
avoid this circuity equity would uphold the first payment. 

From the time of this decision the doctrine has been generally 
upheld in this country that a payment made to a foreign adminis- 
trator, where there are no local creditors and, at the time, no local | 
administrator, is a valid discharge even though the foreign admin- 
istrator has no legal right to enforce the payment,” or the pay- 
ment was made in the state of domicil of the decedent to a foreign 
ancillary administrator.*° Such a payment has been upheld in 
some cases where there had already been a local administrator 
appointed, if the payment was made in good faith and in igno- 
rance of such an appointment and there were some laches on the 





(1891) ; Dexter v. Berge, 76 Minn. 216, 78 N. W. 1111 (1899); Wolfe v. Bank of 
Anderson, 123 S. C. 208, 116 S. E. 451 (1922) semble. 

28 Wilkins v. Ellett, 108 U.S. 256 (1883). 

29 McCully v. Cooper, 114 Cal. 258, 261, 46 Pac. 82, 83 (1896); Selleck v. 
Rusco, 46 Conn. 370 (1878) ; Denny v. Faulkner, 22 Kan. 89, 96 (1879) ; Citizens’ 
Nat. Bank v. Sharp, 53 Md. 521 (1879) ; Klein v. French, 57 Miss. 662, 668 (1880). 
Contra: Bartlett v. Hyde, 3 Mo. 490 (1834) ; Crohn v. Clay County Bank, 137 Mo. 
App. 712, 118 S. W. 498 (1909); Vaughn v. Barret, 5 Vt. 333 (1833); see City 
Savings & Trust Co. v. Branchieri, 111 Miss. 774, 72 So. 196 (1916); Parsons v. 
Lyman, 20 N. Y. 103, 113 (1859) ; Gray’s Appeal, 116 Pa. 256, 11 Atl. 66 (1887). 

In Citizens’ Nat. Bank v. Sharp, 53 Md. 521 (1879), the court said that it would 
have disallowed the payment if there had been a local administrator, but intimated 
that the existence of local creditors was not material. There were in fact no local 
creditors. 

30 Wilkins v. Ellett, 108 U.S. 256 (1883) ; Morrison v. Berkshire Loan & Trust 
Co., 229 Mass. 519, 118 N. E. 895 (1918). 
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part of the local administrator in not making a claim.” If, how- 
ever, there were local creditors, though no local administrator, the 
payment to the foreign administrator would not be a valid dis- 
charge.** This is quite in harmony with the analogous case of 
collection of claims by a foreign receiver. A foreign receiver is al- 
lowed to sue on claims belonging to his estate, either in the name 
of the creditor or in his own as “ the real party in interest,” if he 
does not thereby prejudice local creditors; ** but if there are local 
creditors he is not allowed to sue.** 

Since each administrator has the legal power of collection 
within his own state, a payment made to such an administrator in 
his own state by the debtor from another state is a perfect dis- 
charge of the debt even though an administrator had already been 
appointed in the state of residence of the debtor; *° unless indeed 
the payment were in bad faith and for the sake of removing the 
assets beyond the power of the administrator at the residence of 
the debtor.*® 

It thus appears that by the great weight of authority in this 
country a voluntary payment to a foreign executor or administra- 


tor, even though it be one appointed in the state of domicil of the 
decedent, will not discharge a debt due to the decedent unless 
there is no one prejudiced by the payment. The few cases to the 





81 Compton v. Borderland Coal Co., 179 Ky. 695, 201 S. W. 20 (1918) ; Maas 
v. German Savings Bank, 176 N. Y. 377, 68 N. E. 658 (1903). 

82 Ferguson v. Morris, 67 Ala. 389 (1880); Denny v. Faulkner, 22 Kan. 89, 96 
(1879) semble; Morrison v. Berkshire Loan & Trust Co., supra note 30, semble; 
Klein v. French, 57 Miss. 662, 668 (1880) semble; Parsons v. Lyman, 20 N. Y. 103, 
113 (1859) semble; Maas v. German Savings Bank, 176 N. Y. 377, 68 N. E. 658 
(1903) semble; Jones v. Jones, 39 S. C. 247, 17 S. E. 587 (1892) ; Wolfe v. Bank 
of Anderson, 123 S. C. 208, 116 S. E. 451 (1922). 

88 Brown & Co. v. Tishomingo Banking Co., 200 Ala. 613, 76 So. 971 (1917); 
Wright v. Phillips, 60 Cal. App. 578, 213 Pac. 288 (1923); Edwards v. National 
Window Glass Jobbers’ Ass’n, 68 Atl. 800 (N. J. 1908) ; Van Kempen v. Latham, 
195 N. C. 389, 142 S. E. 322 (1928) ; Hazlett v. Woodhead, 28 R. I. 452, 67 Atl. 736 
(1907) ; Hardee v. Wilson, 129 Tenn. 511, 167 S. W. 475 (1914). , 

84 Hieronymous v. China M. I. Co., 6 Ala. App. 97, 60 So. 452 (1912) ; Flaacke 
v. Winona Mills Co., 104 Conn. 665, 134 Atl. 265 (1926); Smith v. Electric Mach. 
Co., 83 Pa. Super. 143 (1924); Neson v. City Nat. Bank, 174 S. W. 715 (Tex. Civ. 
App. 1915). 

85 Equitable Life Assurance Soc. v. Vogel, 76 Ala. 441, 448 (1884); Stevens v. 
Gaylord, 11 Mass. 256 (1814) ; Riley v. Moseley, 44 Miss. 37 (1870). 

86 Pisano v. Shanley Co., 66 N. J. L. 1, 48 Atl. 618 (1901). 
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contrary *’ are, as has been seen, principally based on the errone- 
ous conception that the domiciliary representative is in some way 
entitled to the choses in action as well as to the chattels every- 
where, and that nothing prevents his suing to recover the debts 
except an arbitrary rule of procedure. But the cases seem also to 
be based on a misconception of the language of Judge Story. In 
his Conflict of Laws ** he said: 


“ Although a foreign executor or administrator is not entitled to main- 
tain a suit in our courts, in virtue of his original letters of administra- 
tion; yet, if a debtor here chooses voluntarily to pay him a debt, which 
he may lawfully receive under that administration, the debtor will be 
discharged.” 


In a note to this passage Judge Story said: . 


“ The proposition is thus guardedly laid down, in Stevens v. Gay- 
lord.*® But a more important question may arise, whether a voluntary 
payment of a debt to a foreign administrator, when there is no domestic 
administrator appointed, would not be a good discharge of the debtor.” 


On this point the author expressed no opinion, but cited Doolittle 
v. Lewis,*° a decision of Mr. Chancellor Kent. 

The only passage in Stevens v. Gaylord “* that seems applicable 
to the reference is this: 


“Tf some other person had been appointed sole administrator in 
Connecticut, and had there received this debt of the defendant, it would 
undoubtedly have been a good bar to this action.” *? 


The meaning of Judge Story thus appears to be that if a debtor 
pays a foreign administrator in the administrator’s state, the debt 
will be discharged; this we have seen to be true. Such interpre- 
tation of the language alone can make the note understandable. 
On the question under discussion, Judge Story withheld his 
opinion. 





87 See supra note 14. 

88 Story, ConFiict or Laws (1st ed. 1834) § 515. 
89 rz Mass. 256, 264 (1814). 

40 7 Johns. Ch. 45 (N. Y. 1823). 

41 rr Mass. 256 (1814). 

42 11 Mass. at 264. 
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It thus appears that by the law as it has generally been ac- 
cepted in this country and as it can be defended on principle and 
on the nature of administration, the power of a foreign adminis- 
trator to collect, even if he collects without suit, is limited to cases 
where the payment constitutes an equitable discharge, because no 
one is prejudiced by it, and where the proceeds eventually get into 
the same hands that they would have done had the payment been 
made to the proper administrator. It is, however, sometimes urged 
that the rule should be relaxed and payment voluntarily made to 
any administrator, or at least to the domiciliary administrator, 
should be good though there may be a local administrator or 
creditors of the estate within the state. It is said, for instance, 
that by stepping into another state the defendant can make a valid 
payment, and it is a mere form whether he steps into the other 
state and there pays or sends the money into that state by an 
agent appointed by him or gives it to the foreign administrator to 
carry into that state. This is, of course, a strong argument and one 
which must be met if the established doctrine is to be maintained. 
A distinction in order to justify itself today must rest upon some 
basis of reason and experience. Perhaps the answer is found in 
the very strong ground taken by each state for the protection of 
its own citizens against the withdrawal into another state of assets 
on which they relied for the payment of debts due to them. Each 
state in the United States today regards itself as justly preventing 
by such means as are in its power the withdrawal of assets of a 
deceased person which should be devoted to the payment of local 
creditors. It is, for example, considered highly important that 
no one should be allowed to remove chattels forming part of the 
estate of a deceased person from the state so as to prejudice credi- 
tors proving in that state. For, as has been stated, it is unjust to 
them to require them at a great inconvenience and expense to fol- 
low the assets into another state in order to secure payment of 
their debts. 


“ Persons, domiciled and dying in foreign countries are often deeply 
indebted to creditors, living in other countries, in which they leave per- 
sonal assets. In such cases it would be a great hardship upon such 
creditors to allow a foreign executor or administrator to withdraw those 
funds, without the payment of such debts, and thus to leave the credi- 
tors to seek their remedy in the domicil of the foreign executor or ad- 
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ministrator, and perhaps there meet with obstructions and inequalities 
in the enforcement of their own rights from the peculiarities of the local 
laws.” #8 


So strong is this policy that even in the case of receivership a 
state of ancillary receivership will not send assets to the state of 
principal receivership, although that is the proper thing to do in 
order to keep the estate together, except upon condition that the 
first state will recognize the existence and will pay out of the as- 
sets claims which are proved in the ancillary state. The ancillary 
state makes the payment of such claims a condition of sending the 
assets. It will not require the creditors to go there, but will receive 
proof of claim within the state and pass upon it, and insist on the 
other state accepting its finding.** 

This strong disposition of states to protect creditors against the 
necessity of following assets is, as we have stated, one of the sali- 
ent facts of modern interstate transactions, and it seems a quite 
sufficient ground for the refusal of the court to allow collection by 
a foreign administrator in any case where there are local creditors 
to be prejudiced. 

Joseph H. Beale. 


Harvarp LAw ScHOOL. 





43 Story, Conriict or Laws § 512. 

44 Whelan v. Enterprise Trans. Co., 166 Fed. 138 (S. D. N. Y. 1908) ; Pfahler 
v. McCrum-Howell Co., 197 Fed. 684 (E. D. Wis. 1912); Brooks v. Smith, 290 
Fed. 33 (C. C. A. 1st, 1923). 

The right of a foreign administrator to sue under a wrongful death statute for 
the death of the decedent depends upon an interpretation of the statute, and is not 
here’ considered; nor are the rather common statutes allowing a foreign representa- 
tive to sue. 
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THE HOCH-SMITH RESOLUTION AND THE FUTURE 
OF THE INTERSTATE COMMERCE COMMISSION 


INTRODUCTION 


i the field of public utility regulation the necessity for the ex- 

istence of commissions is usually predicated upon the theory 
that regulation as now conceived of cannot be done effectively by 
court or legislature. In this both state and federal authorities 
agree.’ The social objectives sought to be achieved by regulation 
today are not greatly different from those of the common law pe- 
riod; and the resulting duties upon public service enterprises have 
remained substantially the same.” It is the commission as an 
agency for administering the details of supervision by which alone 
such objectives are attainable, that constitutes the modern con- 
tribution; and this administrative device has on the whole proved 
an effective instrument for translating into everyday imperatives 
those service obligations which the deficiences of common law 
enforcement machinery left largely hortatory. 





1 “There was a time in the history of this country when carriers and public 
service corporations were so few that the legislature itself might have performed 
that labor [regulation of utility rates]. But by reason of the rapid growth of 
population and the great increase in the number of such corporations it has become 
impracticable for the legislature to discharge that duty . . . the most appropriate 
method (speaking from a practical, not necessarily constitutional point of view) is 
the creation of a commission or body of experts... .” Cullen, C. J., in Saratoga 
Springs v. Saratoga Gas, etc. Co., 191 N. Y. 123, 144, 83 N. E. 693, 699 (1908) ; 
see Idaho Power, etc. Co. v. Blomquist, 26 Idaho 222, 242, 141 Pac. 1083, 1095 
(1914). 

The practical, however, becomes the constitutional. Taft, C. J., in his response 
to the resolutions of the bar in commemoration of Chief Justice White, said: “ The 
Interstate Commerce Commission was authorized to exercise powers the conferring 
of which by Congress would have been, perhaps, thought in the earlier years of the 
Republic to violate the rule that no legislative power can be delegated. But the 
inevitable progress and exigencies of government and the utter inability of Congress 
to give the time and attention indispensable to the exercise of these powers in detail 
forced the modification of the rule.” 257 U. S. xxv-vi (1922). 

2 The Uniform Public Utilities Act approved in 1927 by the National Confer- 
ence of Commissioners on Uniform State Laws, devotes five out of seventy-three 
sections to general statements concerning the duties as to rates, service, and dis- 
crimination. The other sixty-eight deal with the details of enforcement by public 
service commissions. 
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So intimately is the realization of the social interests in this field 
tied up with the efficacy of the machinery for its attainment and 
so successful has been the commission machinery, that the public 
has’ been led to increasingly ambitious programs of control. It 
has been deeply drawn into those matters of detail which may be 
described as the necessary implications of the common law duties. 
Relying on the practical efficiency of commission administration, 
the modern programs of regulation have unhesitatingly delegated 
to commissions the power to make more and more minute pre- 
scriptions for the utilities under their supervision. Consequently, 
the last few decades have been marked by an increasing depend- 
ence upon such bodies, and law in the public utility field has be- 
come a study in the methods of administration. No better illustra- 
tion of this tendency can be found than the Interstate Commerce 
Commission. 

During its existence of over forty years, the Commission has 
been entrusted with an ever-increasing measure of power for vin- 
dicating interests which have successively appeared vital to a huge 
population occupying a vast stretch of territory and living under 
an industrial and economic structure rapidly forming into a na- 
tional unit. Of nation-wide interests in communication facilities 
the Commission has been made the powerful and necessary 
guardian. New utilities have been swept within its control as the 
American people sensed the processes of unification through which 
the nation has been passing. The public determination to secure 
utility service at reasonable rates, which has necessitated the 
making of valuations of utility properties, has led to infinite com- 
plications so that a proper valuation of the railroads under the 
Act of 1913 * is one of the major politico-economic problems of the 
day.* New powers were given to the Commission as the need for 
intensified supervision of the nation’s transportation fabric became 
evident, until, in 1920, the public interest in the railroads as a 





3 37 Star. 7or, c. 92 (1913), 49 U.S. C. § 19(a) (1926). 

* The “ greatest lawsuit in history” in the sense that it involves figures esti- 
mated up to $12,000,000,000 is the St. Louis & O’Fallon Ry. v. United States, 22 
F.(2d) 980 (E. D. Mo. 1927), a test case on the method of finding the present value 
of the railroads. See Robinson, The Public Utility as Social Engineering (1928) 14 
Corn. L. Q. 1, 20; Robinson, Duty of a Public Utility to Serve at Reasonable Rates: 
The “Valuation” War (1928) 6 N. C. L. Rev. 243, 245. It was argued in the 
Supreme Court on Jan. 4, 1929. See U.S. Daily, Jan. 5, 1929, at 2703. 
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nationally unified system was expressed in definite terms. The 
broad scope of the mandate given by the Transportation Act ° of 
that year left nothing to inference; the new purposes were ex- 
pressed in unequivocal language, and new rights, new obligations, 
and new enforcement machinery were created.° The extended 
powers granted the Interstate Commerce Commission by this cul- 
minating act clearly demonstrate how necessary this body has be- 
come for the practicable regulation of national transportation 
facilities. 

Yet the usefulness of this greatest of commissions is now threat- 
ened. It is being burdened with what seems to be an impossible 
task under present conditions of private ownership of the rail- 
roads and prevalent constitutional ideas; and, in addition, it is 
being politically coerced in its endeavor to fulfill the new duties 
assigned to it. We shall first consider the Hoch-Smith Resolu- 
tion of 1925,’ which seeks to adjust geographical and economic 
conditions in industry by railroad rate making, and then discuss 
briefly the political stresses to which the Interstate Commerce 
Commission has been subjected in its attempt to carry out this 


Congressional order. It seems demonstrable that the former de- 
mands a program of regulation which has infinite possibilities for 
the disruption of existing conditions, and that by the latter the 
Interstate Commerce Commission’s independence and self-respect 
has been invaded and its efficiency impaired.* The episodes sug- 





5 41 Sat. 456 (1920), 49 U.S. C. §§$ 15-20 (1926). 

6 See Brandeis, J., in New England Divisions Case, 261 U. S. 184, 190 (1923). 
The Court’s notes 7 and 8 recite the particulars: provisions for raising capital 
by government loans; supervision of security issues; consolidation provisions; 
joint use of terminals; pooling arrangements; and abandonment of unprofitable 
lines. 

For the present favorable attitude toward unification, see the report of the 
Senate Committee on Interstate Commerce on the proposed railway consolidation 
bill (S. 5029). U.S. Daily, Feb. 18, 1929, at 3097; id., Feb. 19, 1929, at 3114. 

7 43 Srar. 801 (1925), 49 U. S. C. $55 (1926). The Resolution is discussed 
infra pp. 617-21. 

8 Governor Clyde M. Reed of Kansas, testifying in favor of the Capper resolu- 
tion directing the Commission to take action on the adjustment of freight rates 
upon export grain and grain products, recently told the Senate Committee on In- 
terstate Commerce that the Commission “ has distinctly failed to do its duty under 
the mandate of Congress [the Hoch-Smith Resolution]. ... We are afraid that 
unless the Congress acts, the Commission may ignore this very patent influence in 
our agricultural situation.” U. S. Daily, Feb. 2, 1929, at 2957. See also infra 
p. 631 et seq. 
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gest either that history may be adding another example to its well- 
filled record of attempts to achieve too much by law, or that the 
policy of the Resolution is a path to public ownership of the rail- 
roads. For freight rates conceived of as a matter on which dis- 
tance has no bearing, on some basis comparable to letter postage 
rates, calls for a vast revamping of present ideas concerning the 
financial structure of the railroads. 


RATE REGULATION AND GEOGRAPHICAL ADJUSTMENT 


A. Prior to the Hoch-Smith Resolution of 1925 


The history of discrimination in this country early showed a 
popular fear that railroad favoritism might either insure or jeop- 
ardize the economic growth of communities.? One of the avowed 
purposes of regulation was to destroy this power in the railroads. 
That regulation itself might undertake to do what it was originally 
feared the railroads might do was perhaps one of the potentialities 
of the regulatory program. Yet as early as 1911, Commissioner 


Franklin K. Lane, of the Interstate Commerce Commission, said: - 
“Tt seems unnecessary here to state that the power has not been 
lodged with this tribunal to equalize economic advantages, to place 
one market in competition with another, or to treat all railroads as 
a part of one great whole.” *° In Interstate Commerce Commis- 
sion v. Diffenbaugh,* decided the same year, Mr. Justice Holmes. 
observed that the Interstate Commerce Act “does not attempt to 


equalize fortune, opportunities or abilities.” And as late as 1924, 


the Court repeated: “It is true that the law does not attempt to 
equalize opportunities among localities, . . . and that the advan- 
tage which comes to a shipper merely as the result of the position 
of his plant does not constitute an illegal preference.” * 





® See Moopy, THE Raitroap Bumpers (1921) 230. 

10 Ashland Fire Brick Co. v. So. Ry., 22 I. C. C. 115, 121 (1911). 

11 222 U.S. 42, 46 (1911). 

12 United States v. Illinois Cent. R. R., 263 U.S. 515, 524 (1924). “ Position: 
of property is as much a constituent of its value as its composition. ... Property 
has adversaries in this world and different forms excite different degrees of antag- 
onism, but we have not yet attained to that subserviency of regulation that one 
owner ‘of property must surrender the advantage of his position to every other 
owner. ... If one property owner may be required to share his means of reach- 
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The Commission and the Court alike walked warily in the mat- 
ter of geographical adjustment, though in the /ntermountain Rate 
Cases ** the former did not escape the imputation that their action, 
which the Court sustained, concerned “ the fortunes of numberless 
individuals and the progress and development of many commun- 
ities.” ** Notwithstanding this general disclaimer, however, the 
Commission in dealing with the subject of discrimination, has con- 
stantly been troubled with the incidental adjustment of geographi- 
cal and economic advantage.** With the relation of distance to 
rates it has often busied itself. That mere distance settles com- 
parative charges, the long and short haul provisions in modern 
statutes have denied. Mechanical jurisprudence has not gone so 
far.** By section four of the Interstate Commerce Act,"” the Com- 
mission is specifically empowered to permit a lesser charge for a 
longer haul. Geography and discrimination figure also in the 
sections dealing with local preferences** and discrimination in 





ing markets with another property owner, why not the markets?” McKenna, J., 
dissenting in United States v. New River Co., 265 U.S. 533, 543-44 (1924). See 
also note 15, infra. 

13 234 U.S. 476 (1914). The Commission entered an order permitting in some 
_ respects a lower rate for the longer haul to the Pacific ports than for intermediate 
points, provided a proportionate relation was maintained upon a basis of per- 
centages which the order fixed. It divided the whole United States into five zones 
of proportionate relationship. 

14 234 U. S. at 487. The Court continued: “ And it is argued that this view 
is not here urged as the mere result of conjecture, since in the report of the Com- 
mission in this case it was declared in unequivocal terms as the basis of the order 
entered that the statute vested in the Commission a wide and undefined discretion 
by virtue of which it became its duty to see to it that communities and individuals 
obtained fair opportunities, that discord was allayed and commercial justice every- 
where given full play.” Ibid. This, the Court said, was language taken out of its 
context. 

15 In United States v. New River Co., 265 U.S. 533 (1924), the majority upheld 
the Commission’s action seeking to equalize car distribution to a mine which had 
access to two railroads with the car distribution to a mine which had access to but 
one. See Note (1924) 37 Harv. L. Rev. 753, commenting on the whole situation. 

16 A recent writer, after noting the “ liberalizing influences” in the present fed- 
eral acts, says, “... even in its original form, the federal regulation made pro- 
vision for situations in which the strict prohibition against a ‘ greater compensa- 
tion . . . for a shorter distance than for a longer distance,’ would not apply.” 
Cullen, The Long and Short Haul Rule in Missouri (1927) 13 St. Louis L. Rev. 13. 

17 24 Star. 380, § 4 (1887), 49 U.S. C. $4 (1926). 

18 Section 3 prohibits the giving of undue or unreasonable preference or ad- 
vantage to any particular locality. 24 Stat. 380 (1887), 49 U.S. C. $3 (1926). 
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favor of intrastate commerce.’® As an introduction to the diffi- 
culties which at present confront the Commission, it is useful to 
discuss several recent decisions dealing with the more simple inter- 
actions of non-discriminatory regulation and geography under 
these original mandates. 

In Virginian Railway v. United States,” certain coal fields were 
served by the Virginian Railway eastward, and by the Chesapeake 
and Ohio, and Norfolk and Western railroads westward. On the 
Virginian there were located about one hundred mines, some forty- 
five of which reached western markets under arrangements with all 
three roads by which these mines enjoyed the same rates westward 
as did mines located on the other two roads. The other fifty-four 
mines had to pay the Virginian its local rates westward to its junc- 
tion with the Chesapeake plus the latter’s local rates thence west- 
ward. The operators of these mines complained to the Interstate 
Commerce Commission which found them subject to an unjust dis- 
crimination and ordered equal joint rates for all of the mines on 
the Virginian’s line.** This order was sustained, the Court, 
through Mr. Justice Brandeis, saying: 


“These 45 mines to which the western market has been thus opened, 
obviously, enjoy thereby an advantage over the 54 mines, found to be 
similarly situated, to which the market is closed. And the Commission 
has found that the preference is unjust.” 2? 


Thus local geographical inequality was ironed out by regulation 
and this decision was later ** offered as a prop for the more general 
levelling policy stated in the Hoch-Smith Resolution. 

In Sprunt v. United States ** another bit of recent regulation 





19 Section 13(4) empowers the Commission to prescribe rates so as to remove 
any discrimination against interstate commerce in favor of intrastate commerce. 
24 Stat. 383 (1887), 49 U. S. C. § 13(4) (1926). 

20 272 U.S. 658 (1926). 

21 Wyoming Coal Co. v. Virginian Ry., 96 I. C. C. 359, 98 I. C. C. 488 (1925). 

22 272 U.S. at 66s. 

28 See Anchor Coal Co. v. United States, 25 F.(2d) 462, 478 (S. D. W. Va. 
1928). See infra notes 48-61. 

24 23 F.(2d) 874 (S. D. Tex. 1927). The case involved the adjustment of an 
advantage in handling cotton at Houston, Texas, brought about by the introduction 
of new efficiency methods by the complainants. By building at the water front and 
using cranes, etc., they could deliver to ships directly while other compresses were 
obliged to haul cotton from one to five miles to shipside. The Commission granted 
a uniform railroad rate to Houston, applicable to all the compresses, but permitted 
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deprived an alert competitor of the geographical advantage which 
his business enterprise had attained over other shippers. In this 
instance it was done by juggling allowances to be granted to the 
other shippers, by what was virtually a system of commission- 
sanctioned rebating. Here the area of the geographic adjustment 
was merely city-wide, but in Cincinnati Northern Ry. v. Public 
Utilities Commission of Ohio,”* it involved an adjustment of geo- 
graphical conditions on a larger scale and the equalization power 
was denied toa state commission. The idea of treating equally all 
points in a given area, either at the origin of traffic or at its desti- 
nation, is not a new one. Switching areas, lighterage areas, and 
rates in blanket territory offer familiar examples.”* But such a 
blanket area is necessarily limited, and in the Ohio case it was felt 
that the limit had been exceeded. Interpreting a state act “ very 
similar to the Interstate Commerce Act governing rates for long 
and short hauls,” the court said: 


“ the case presents an attempt to place a quarry 42 miles from the market 
on an equal footing with two other quarries, one 13 miles and the other 
18 miles from the same market, and to do this without doing any injustice 
to any one. The mere statement of such a proposition furnishes its 
own answer, and the answer is that it cannot be accomplished. The 
reason why agricultural land located near a large market, which will take 
and consume the products of the soil, is more valuable than is land of 
equal quality, but located farther away from the market, is because it is 
easier, quicker, and less expensive to deliver the product of the land 
located closer to the market. The same thing is true with mineral 
products. . . . Neither the Public Utilities Commission nor the courts 
can place all property on a common basis, regardless of location, and 
accomplish substantial justice in doing so.” ** 





to the inland ones a 34 cent allowance for the drayage. This allowance, however, 
was denied the complainants whose equipment was termed intraplant. Rates on 
Cotton to Gulf Ports, roo I. C. C. 159 (1925), 123 I. C. C. 685 (1927). In con- 
firming the order, the district court said: “ The fact that the water front ware- 
houses have spent money to get their sites . . . and equipment is no matter... 
[by so doing] they have contributed nothing to transportation.” 23 F.(2d) at 877. 

25 116 Ohio St. 397, 156 N. E. 506 (1927). 

26 United States v. Baltimore & Ohio R. R., 231 U.S. 274 (1913) (lighterage) ; 
United States v. Illinois Cent. R. R., 263 U. S. 515 (1924) (blanket territory) ; 
United States v. Pennsylvania R. R., 266 U.S. 191 (1924) (switching area). 

27 116 Ohio St. at 401, 156 N. E. at 508. 
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These cases show that neither the Commission nor the courts were 
averse to considering relative geographical position in establish- 
ing rates, though the extent to which this factor was determinative 
had never been delineated. 


B. The Hoch-Smith Resolution of 1925 




































This empirical method of dealing with the general problem 
under the authority to remove discriminatory conditions, gave 
place in 1925 to a process of avowed tinkering with geographical 
and economic advantages for the sake of directly affecting business 
conditions by rate regulation. Although this latter program has 
turned out to be an invitation to an invasion of the regulatory field 
by sectional partisans, it appears paradoxically to be a reflex of 
the spirit of the Act of 1920 which viewed the railroads nation- 
ally.** The post-war concept of the railroads as a national system, 
and the implication of unified ownership which is manifested in | 
present consolidation policies, invite the use of the regulatory ma- 
chinery as a means of raising the various sections of the country to . 
a uniform economic level. 

The new policy is voiced in the Hoch-Smith Resolution which 
was passed by Congress on January 30, 1925.”° Its underlying 








28 See notes 3 and 6, supra. Brandeis, J., in Texas & Pacific Ry. v. Gulf, etc. 
Ry., 270 U. S. 266, 277 (1926), summarized the purposes of the Act: “ By that 
measure, Congress undertook to develop and maintain, for the people of the United i 
States, an adequate railway system. It recognized that preservation of the earning { 
capacity, and conservation of the financial resources, of individual carriers is a 
matter of national concern; . . . that the building of unnecessary lines involves a 
waste of resources and that the burden of this waste may fall upon the public; that 
competition between carriers may result in harm to the public as well as in benefit ; 
and that when a railroad inflicts injury upon its rival, it may be the public which i 
ultimately bears the loss.” See also Taft, C. J., in Wisconsin Passenger Fares Cases, 
257 U.S. 563, 585 (1922). 
29 Joint Resolution of January 30, 1925, 43 STAT. 801, c. 120, 49 U.S. C. $55 
(1926). “It is declared to be the true policy in rate making to be pursued by the 
Interstate Commerce Commission in adjusting freight rates, that the conditions 
which at any given time prevail in our several industries should be considered in so 
far as it is legally possible to do so, to the end that commodities may freely move. q 
“ That the Interstate Commerce Commission is authorized [to make a thorough 
investigation and readjustment of rates]. In making any such change, adjustment, 
or redistribution the Commission shall give due regard, among other factors, to the 
general and comparative levels in market value of the various classes and kinds of 
commodities as indicated over a reasonable period of years to a natural and proper 
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principle is expressed in the declaration that the Interstate Com- 
merce Commission’s “ true policy in adjusting freight rates ” is to 
consider the conditions which at any given time prevail in the 
several industries. It further orders that the Commission in- 
vestigate to determine how far existing rates impose undue burdens 
or give undue advantages as between the various parts of the 
country and the various classes of traffic, and adjust them to a 
proper development of the country as a whole. The special politics 
of the manifesto is found in the particular reference to the “ exist- 
ing depression in agriculture ” and the injunction to the Commis- 
sion to set the “ lowest possible ” rates for farm products. 

What was the political background for this departure into un- 
charted and inevitably tempestuous waters? What consideration 
did it have as it passed through the halls of Congress? The history 
of the passage of the Resolution and the debate concerning it 
afford little light except that it seems to have been an emollient for 
a basic industry which politicians have much cultivated of late.*° 





development of the country as a whole, and to the maintenance of an adequate 
system of transportation. . . . In view of the existing depression in agriculture, the 
Commission is hereby directed to effect with the least practicable delay such lawful 
changes in the rate structure of the country as will promote the freedom of move- 
ment by common carriers of the products of agriculture affected by that depres- 
sion, including live stock, at the lowest possible lawful rates compatible with the 
maintenance of adequate transportation service: Provided, [no delay to be made as 
to pending cases involving rates on products of agriculture].” The full resolution 
may be found in 25 F.(2d) at 473-74, and in Tae Interstate Commerce Act 
(1926) 86. 

80 Qn March 24, 1924, Senator Smith introduced “S. J. Res. 107 declaring 
agriculture to be the basic industry of the country, and for other purposes.” 65 
Conc. Rec. 4780 (1924). It was referred to the Committee on Interstate Com- 
merce. On March 28, 1924, the Committee reported it with amendments. [bid. 
5120. On May 12, 1924, it was passed by the Senate in Committee of the Whole. 
Senator Wadsworth of New York asked, “ May there be an explanation of the 
bill?” Senator Smith then offered amendments by which the language began to 
cover other than purely agricultural interests. Senator Watson ejaculated, 
“ That is quite an amendment. It is a new proposition and it opens—” But he 
was cut short by Senator Smith who assured him that “there is no new proposi- 
tion involved in it.” Senator Cummins stated that he had collaborated with Sena- 
tor Smith and considered the substitute “a sound principle of rate making 
. . . applicable not only to the agricultural situation as we now find it, but . . . 
to the movement of every other great commodity.” Senator King objected to fos- 
tering any industry; he would object to fostering manufacturing, or mining, or any 
industry; and the debate turned toward agriculture. Senator Cummins stated that 
the Interstate Commerce Commission already had the power “to reduce freight 
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Its language sets no definite rule for the Commission to act upon. 
Possibly it might have been treated by the latter body as a gesture 
of no importance other than political. The Commission, however, 
did not so treat it. On the contrary, it sought, with unfortunate 
results, to put the Resolution into effect. 

The precise meaning of the Congressional mandate is difficult to 
ascertain. Does Congress intend that prosperity may be created 
or restored by indirectly taxing the carriers and, through them, the 
rest of the traffic? ** The constitutionality of this proposition was 





rates in exact accordance with the declaration,” but he thought it wise to remind 
the Commission of the principle. Senator Bruce saw it as a “ practical, timely 
thing for agriculture.” The whole record of the discussion in the Senate occupies 
but a single page of the Congressional Record. 65 Conc. Rec. 8336-37 (1924). 

On May 13, 1924, the Resolution was sent to the House (65 Conc. Rec. 8456), 
and referred (ibid. 9676) on May 27, 1924, to the Committee of the Whole (bid. 
11018). On June 6, 1924, Mr. Hoch moved the passage of S. J. R. 107 ”a joint 
resolution declaring agriculture to be the basic industry of the country, and for 
other purposes.” As the speaker gave him twenty minutes, he touched only upon 
the “ chief points.” They were that the freight structure was “ out of joint,” that 
its need of study as a whole was clear, and that merely piecemeal work had been 
done in the matter of horizontal raises. He dwelt on the agricultural phases. After 
a quorum had been gathered, the debate in the hands of Mr. Shallenberger of: 
Nebraska took a turn toward agriculture and livestock, and became an indictment of 
the general neglect of these interests. It continued on the theme of agricultural de- 
pression. Mr. Rayburn of Texas admitted that “ there is considerable politics in this 
resolution,” but as it was a boon for the live stock interests he was for it. ‘‘ Some 
people say the resolution is a gesture. Maybe it is; but in my opinion it is a ges- 
ture in the right and proper direction.” 65 Conc. Rec. 11022 (1924). Mr. Hud- 
dleston said the agricultural paragraphs were “a mere sop .. . that Members. . . 
will fondly carry home to show to their farmer friends ” and that “ if the paragraph 
means anything ” — to charge agricultural products upon other products — “ [it is] 
a vicious attempt at special interest legislation,” and “ group legislation run mad.” 
He saw it as a proposal to take “ the freight charge off of hay and put it on coal.” 
65 Conc. REc. 11023-24 (1924). 

The debate as sketched covers five pages of the Congressional Record. Six men 
spoke and the Resolution passed 139-8. 65 Conc. Rec. 11026 (1924). The Senate 
disagreed with the House amendments (ibid. 11124), and Mr. Smith on June 7, 
1924, asked for conferences. Conferees were appointed in the House on the same 
day. Ibid. 11220. Their report was that the Senate receded (ibid. 11245), and the 
Resolution took form as the House desired and as it now is. The report was agreed 
to 170-13. Ibid. 11246. 

The Record shows that the Senate agreed on Jan. 27, 1925 (66 Conc. REC. 
2501); the Speaker of the House signed the Resolution on Jan. 28, 1925 (Ibid. 
2606) ; the President of the Senate on Jan. 29, 1925 (Ibid. 2611), and it was pre- 
sented to President Coolidge on Jan. 30, 1925 (Ibid. 2688) who signed it the same 
day (Ibid. 2747). 

81 It may be asked whether the purpose is to load the unprosperous industries 
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denied by the Supreme Court in Northern Pacific Ry. v. North 
Dakota,” a case concerning lignite coal rates which had been 
established by the state “as a declaration of public policy: to aid 
in the development of a local industry and thus confer a benefit 
upon the people of the state.” Of this project the Court said 
tersely: 


“ The State cannot estimate the cost of carrying coal by throwing the 
expense incident to the maintenance of the roadbed, and the general 
expenses, upon the carriage of wheat; or the cost of carrying wheat by 
throwing the burden of the upkeep of the property upon coal and other 
commodities.” ** 


This was in 1915. Still earlier, the carriers tried to carry out the 
policy of the Resolution in inverted form by seeking to justify rate 
increases on the ground that the shipper’s business was good. 
Their attempt “ to appropriate that prosperity ” was denied by the 
Supreme Court.** Inthe same case, the Commission had said that 
“the increased prosperity of the business . . . is no ground for 
an advance of the rate.” ** Such is the background in the light of 





upon the prosperous by juggling freight rates. Does this mean that business effi- 
ciency is to be entirely disregarded? If Massachusetts has a large cranberry crop 
and Michigan a poor one, are the freight rates to be affected? Shall products 
moving to or from New England mills be charged less merely because southern 
mills are more prosperous? Does Arizona cotton pay more freight than that raised 
in the Mississippi bottom lands lately impoverished by the flood? 

82 236 U.S. 585 (1915). The decision is based upon the Fourteenth Amend- 
ment. That the prohibitions in the Fifth are not different, see Block v. Hirsch, 256 
U. S. 156 (1921). On the similar meaning of the respective amendments, see the 
discussion in Buchanan, The Ohio Valley Water Company Case and the Valuation 
of Railroads (1927) 40 Harv. L. Rev. 1033, 1048. 

33 236 U.S. at 596-97. 

84 Southern Ry. v. Tift, 206 U. S. 428 (1907) ; see Edgerton, Value of the Serv- 
ice as a Factor in Rate Making (1919) 32 Harv. L. Rev. 516, 537. In Central 
Yellow Pine Ass’n v. Illinois Cent. R. R., 10 I. C. C. 505 (1905), and Tift v. South- 
ern Ry., 10 I. C. C. 548 (1905), the Commission held that the increased prosperity 
of the lumber industry did not justify increases in rates which were already 
remunerative. 

85 Tift v. Southern Ry., ro I. C. C. 548, 582 (1905). See also American Nat. 
Live Stock Ass’n v. Atchison, etc. Ry., 122 I. C. C. 609, 617 (1927), and Grain and 
Grain Products, 122 I. C. C. 235, 264 (1927). In the latter case the Commission 
stated that the Resolution itself was not a legislative finding of depression in the 
agricultural and live stock industries, but that it would undertake an independent 
investigation of its own. See ANNUAL Report INTERSTATE COMMERCE COMMISSION 
(1927) 67. In both cases it reaffirmed the doctrine of Northern Pac. Ry. v. North 
Dakota, supra note 32. 
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which the order contained in the Resolution was to be interpreted. 
It includes not only decisions denying that the Commission pos- 
sessed a sufficient statutory mandate, but also those establishing 
constitutional limitations upon the regulatory power of the state 
itself. 


THE JUDICIAL RECORD OF THE COMMISSION’s ATTEMPT TO CARRY 
OUT THE RESOLUTION 


The decision of the Court in Northern Pacific Ry. v. North 
Dakota * has been constantly called to the attention of the Com- 
mission, and the latter’s attempt to adhere to the doctrine there 
laid down and at the same time obey the Congressional mandate 
of the Resolution, furnishes an exampie of cautious navigation in 
narrow channels. Opportunities have already been presented for 
several important geographical adjustments; and the Commis- 
sion’s efforts to deal with them thus far have met with varying suc- 
cess in the lower federal courts.** While there has been as yet no 
decision from which to ascertain the attitude of the Supreme Court 
toward the doctrine announced in the Resolution, there are on the 
present docket two cases from widely different sections of the 
country which will afford it an opportunity to declare itself. 

The first of these, Ann Arbor Railroad v. United States,** re- 
ceived little discussion in the lower court. In this case the Com- 
mission satisfactorily avoided the Scylla of the lignite case and the 
Charybdis of the Resolution, and ordered a considerable reduction 
in the rates on deciduous fruits shipped from California to various 
continental centers.*® The extent of the interests involved is in- 
deed significant. The complainants in the case were 18,000 fruit 
growers who produced eighty-five per cent of the tree fruit and 
sixty-five per cent of the grapes grown in the state.** Following 





36 236 U.S. 585 (1915). 

87 In the two principal cases which will be discussed, its action was sustained in 
one and enjoined in the other. See infra pp. 622, 624. 

88 (N. D. Cal.), decided Jan. 18, 1928. 

89 California Growers’ and Shippers’ Protective League v. Southern Pac. Ry., 
129 I. C. C. 25 (1927). 

40 The complaint set forth the depression in the industry. Its natural disad- 
vantage lies in its distance from consuming markets, and prices were shown to have 
been declining since 1920. Ibid. at 27. 
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the Hoch-Smith Resolution, they sought and secured a reopening 
of a complaint on fruit rates which the Commission had previously 
dismissed.** The Commission first reiterated its prior statements 
to the effect that the Resolution is limited by the requirement that 
the rates must be high enough to cover the cost that may be fairly 
allocated to the service plus at least some margin of profit.‘ 
Nevertheless it held that 


“< Complainant has established that the growing of deciduous fruits is 
one of the great basic industries of California, and that . . . [it] has 
undergone a period of deflation and depression. Its economic situation 
is such that it clearly comes within the terms of the Hoch-Smith 
resolution.” ** 


The order of the Commission was sustained by a three judge 
court for the northern district of California. In denying an ap- 
plication for a temporary injunction, the court contented itself 
with a short expression of its conclusions which were.that the rates 





#1 California Growers’ and Shippers’ Protective League v. Southern Pac. Ry., 
100 I. C. C. 79 (1925). The resolution was passed after argument but prior to the 
decision in the case. See California Growers’ and Shippers’ Protective League v. 
Southern Pac. Ry., 129 I. C. C. 25, 26 (1927). 

#2 See Grain and Grain Products; American Nat. Live Stock Ass’n v. Atchison, 
etc. Ry., both supra note 35; see also Georgia Peach Growers’ Exchange v. Ala- 
bama Great So. Ry., 139 I. C. C. 143, 146 (1928); Cancellation of Commodity 
Rates, 140 I. C. C. 227, 244 (1928) ; Railroad Comm’rs v. Aberdeen, etc. R. R., 144 
I. C. C. 603, 621 (1928). The Resolution has been referred to by the Commission 
in Grain to Texas, 96 I. C. C. 727, 729 (1925) ; Oklahoma Corp. Comm. v. Abilene 
& So. Ry., 98 I. C. C. 183, 189 (1925) ; Montgomery Cotton Exchange v. Seaboard 
Airline Ry., 109 I. C. C. 579, 582 (1926) ; Revenues in Western District, 113 I. C. C. 
3, 11 (1926); Fertilizers Between Southern Points, 113 I. C. C. 389, 420 (1926); 
Milk and Cream in Northwest, 115 I. C. C. 77, 81 (1926) ; Indiana State Chamber 
of Commerce v. Ann Arbor R. R., 115 I. C. C. 650, 656 (1926) ; Minnesota-Dakota 
Transit Millers v. Ann Arbor R. R., 118 I. C. C. 585, 596 (1926) ; Unmanufactured 
Tobacco from Kentucky, 126 I. C. C. 93, 96 (1927) ; Milk and Cream Between New 
England Points, 126 I. C. C. 38, 68 (1927); United Zinc Smelting Corp. v. Balti- 
more & Ohio Ry., 126 I. C. C. 677, 695 (1927) ; Estimated Weights of Carrots, 136 
I. C. C. 19, 21 (1927). 

In its annual reports, the Commission has outlined the work done in its nation- 
wide inquiry under the Resolution. See ANNUAL Report INTERSTATE COMMERCE 
CoMMISSION (1925) 37; id. (1926) 36; id. (1927) 67. The latest report states that 
the investigation will take a long time and that meanwhile the Commission is sending 
out questionnaires to carriers requesting information on various commodities. Id. 
(1927) 67. The Commission’s staff has been much absorbed in the inquiry. 

48 California Growers’ and Shippers’ Protective Ass’n v. Southern Pac. Co., 
129 I. C. C. 25, 55 (1927). 





FUTURE OF THE INTERSTATE COMMERCE COMMISSION 623 


did not compel carriage of “ this class of freight at a loss or without 
substantial reward ” and that “ the contention that the carriers are 
entitled to receive what would be a fair return on this class of 
freight independently of their other business, and independently 
of any other consideration, is unfounded in law.” ** The case is 
thus made to depend upon the lignite coal case which is quoted. 
The degree of departmentation of the railroad’s business required 
before the rule of that decision applies, has not been clearly 
specified in the cases; but the carriage of citrus fruit in the volume 
indicated in the statistics offered by the complainants themselves 
would seem to be a larger item than the coal carried in the lignite 
coal case. On final hearing the district court summarily disposed 
of the case by stating: 


“. , . We are informed that the parties have condensed the record 
before us on the former hearing so as to bring it within reasonable limits 
and there is not the same necessity for specific findings. ... To the 
end, therefore, that the plaintiffs may make timely application to the 
Supreme Court for the stay of proceedings . . . we content ourselves 
with dismissing the bill . . . for the reasons stated in our former. 
opinion. . . .” *5 


At the same time an application for a stay of proceedings pending 
appeal was denied. On May 28, 1928, the Supreme Court de- 
nied an application for a stay,** but on October 15 of the same 
year, it decided that there was “probable jurisdiction for re- 
view.” ** At the present writing the case is docketed but no date 
has been set for argument. 

The second case in which the Court will have to consider the 
effect of the resolution involves the notable and long-standing lake 
cargo coal rate controversy.** This case aptly illustrates the infi- 





44 Ann Arbor R. R. v. United States, supra note 38. These quotations are 
from a manuscript copy, the case being as yet unreported. 

45 Ann Arbor R. R. v. United States (N. D. Cal.), decided May 3, 1928. 

46 48 Sup. Ct. 561 (1928). 

47 49 Sup. Ct. 21 (1928). The appeal was granted under the new rule 12. See 
Sup. Ct. Rules, 275 U.S. 595, 603 (1928). 

#8 Anchor Coal Co. v. United States, 25 F.(2d) 462 (S. D. W. Va. 1928). See 
Lake Cargo Coal Rates, ror I. C. C. 513 (1925); Pittsburgh Coal Prod. Ass’n v. 
Ashland Coal & Iron Co., 126 I. C. C. 309 (1927); (1928) 34 W. Va. L. Q. 202, 272; 
Lake Cargo Coal Case, 139 I. C. C. 367, 371 (1928). 
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nite niceties of the balances with which any attempt to regulate 
geographical and economic factors will have to deal, and its course 
has been productive of much history both judicial and political. 
The Commission’s repeated endeavors to deal with it furnish an 
example of the effect which rates have upon the prosperity of a 
community, and constitute a challenge to the whole scheme of the 
Resolution. 

Economically the case has as simple a background as the fruit 
case. The mining section known as the southern field was pro- 
ducing coal under non-union conditions in Kentucky and several 
other states, while the northern or Pennsylvania field was operat- 
ing on the union wage scale.*® Consequently the mines in the 
southern field were absorbing coal trade on the Great Lakes which 
on a geographical basis properly belong to the nearer northern pro- 
ducers. The petitions of the latter to secure rate adjustments 
which would restore this trade to them have been before the Com- 
mission several times. The latest order, that of February 21, 
1928, denied to the southern carriers permission to make a twenty 
cent per ton reduction necessary to meet competition,” and this 
order has recently been enjoined by a three judge court in Anchor 
Coal Co. v. United States."* 

The opinion in the case contains the most interesting and 
thorough discussion of the Hoch-Smith Resolution offered thus 
far. The court begins by carefully reviewing the facts, which were 
rather complicated. Lake cargo coal is coal shipped to the Great 
Lakes for transshipment by vessel across the lakes. The ability 
to compete depends in large measure upon the freight rate to the 





49 The occasion for the reconsideration of the whole situation in 1925 was the 
adoption in 1924 of the United Mine Workers’ Jacksonville wage agreement for a 
three year period. In 1913 the lake cargo coal from the southern fields had been 
about one-fourth of the total; by 1921 it was two-fifths; by 1924 almost six- 
tenths; and by 1927 it was over three-quarters. When the Jacksonville agreement 
expired in 1927 and was not renewed by the northern operators, a strike followed 
which after sixteen months resulted in the miners abandoning the Jacksonville 
scale in July, 1928. Whether the new scale will result in a continuation of the 
controversy between the two fields or in a restoration of the economic balance 
remains to be seen. 

50 See Anchor Coal Co. v. United States, 25 F.(2d) 462, 466 et seg. (S. D. 
W. Va. 1928). See also the map printed in 101 I. C. C. at 516. 

51 Lake Cargo Coal Case, 139 I. C. C. 367, 371 (1928). 

52 Supra note 50. 
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lake ports, and since a difference in price of only a few cents will 
determine a sale, there has been a long controversy over these 
rates. The haul from the southern field is considerably longer 
than from the Pennsylvania field and a rate based on mileage 
alone would have excluded the southern coal. Originally the rates 
were fixed under competitive conditions, and the differential be- 
tween the two fields was only nine cents per ton.** In 1912 the 
Commission for the first time undertook to adjust the rates by 
permitting a reduction of ten cents per ton in the rates from the 
northern field.* The effect of this was to spread the differential 
from nine to nineteen cents. In subsequent rate adjustments this 
differential was increased to twenty-five cents which was pre- 
served until 1927 when the Commission ordered it increased to 
forty-five cents per ton,” this difference operating in favor of the 
northern unionized field. In this 1927 order, the Commission 
stated that 


“ At the time of the original hearings the coal-mining industry in Ohio 
and Pennsylvania was in a comparatively prosperous condition. Since 
then 12,000 to 15,000 miners have left the Ohio mines, there has been a - 
large increase in the number of vacant houses in the mining communities, 
and merchants have large amounts of unpaid accounts upon their books. 
In the Pittsburgh district miners have been given help in getting trans- 
portation to the southern fields, from 1921 to 1925 the number of em- 
ployees engaged in coal mining decreased 20 per cent while employees 
in other industries increased 40 per cent, and the coal business is in a 
depressed condition. It does not appear that all this is due solely to the 
rate adjustment, but if that adjustment is improper it is our duty to 
correct it so far as possible, and we must give consideration to the condi- 
tions existing in the industry under the provisions of the Hoch-Smith 
resolution. ... 

“We have taken into consideration . . . the very decided change in 





53 The difference between the two rates, however, was never as large propor- 
tionately as the difference in distance. This resulted in part from the fact that the 
carriers from the southern field, being especially well equipped for carrying coal, 
could transport it at a lower cost, distance considered, than those serving the 
northern field, and in part from the necessity of their fixing a low rate if they were 
to get any coal to haul. 

54 Boileau v. Pittsburgh & Lake Erie R. R., 22 I. C. C. 640 (1912); see also 
Pittsburgh Vein Operators’ Ass’n v. Pennsylvania Co., 24 I. C. C. 280 (1912). 

55 Pittsburgh Coal Prod. Ass’n v. Ashland Coal & Iron Ry., 126 I. C. C. 309, 
360 (1927). 
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the relative tonnage of lake-cargo coal shipped . . . the present de- 
pressed condition of the coal-mining industry in the Pittsburgh and Ohio 
districts; and the fact that the cost of the service warrants a substantial 
reduction in the rates. We have taken into consideration particularly 
the changed conditions since our previous decisions regarding these 
Nin 








By its 1928 order, the Commission refused to permit the reduc- 
tion asked by carriers to the southern field which would have 
restored the twenty-five cent differential.’ In enjoining this 
order, the district court found that the Commission had been 
primarily concerned, not with fixing rates, but with fixing the dif- 
ferential and that it had based its action upon the shift of tonnage 
from the northern to the southern field and the resulting changed 
industrial conditions. This, the court held, was not a regulation 
of rates but a 


“ regulation of industrial conditions under the guise of regulating rates. 
It means nothing more nor less than that, because one community is able 
to produce coal more cheaply than another, and thereby get a large share 
of the business which has been going to the other, even though paying a 
considerable differential in freight, the Commission is placing upon it a 
handicap by increasing the differential.in rates and thereby equalizing 
the advantage which it has in a low cost of production. . . . [this] is in 
essence a regulation of industrial conditions through manipulation of 
rates.” °8 


The Commission had attempted to justify its refusal on the 
ground that the haul from the southern field was longer, but this 
contention the court refused to accept, pointing out that the Com- 
mission had not in fact acted on this basis. The court interpreted 
the Commission’s report as indicating that the differential had 
been increased mainly because it was believed that the northern 
fields were being injured economically.” 





ona a 


56 Jbid. at 363-64. (Italics ours.) 

57 Lake Cargo Coal Case, 139 I. C. C. 367, 371 (1928). The willingness of the 
southern carriers to reduce is further explained by the fact that they do not them- 
selves perform the complete haul to the lakes. They turn over the traffic to the 
same northern carriers under rates which are unfavorable to the northern carriers 
when compared to rates they get for hauling directly from the northern fields. A 
redivision would seem to be inevitable if the reduction stands. 

58 25 F.(2d) at 470. 
59 Ibid, at 471. 
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In discussing the Hoch-Smith Resolution, the court remarked 
that Congress never intended to vest in the Commission the power 
to equalize industrial conditions through rate adjustments. 


“ Congress certainly did not intend by this language to create in the 
Commission an economic dictatorship over the various sections of the 
country. ... If the Commission has the right in rate adjustment to 
consider the shift in traffic to a community already paying a higher rate, 
and act upon it as one of the factors in still further widening the rate 
dfferential, its power to control the economic development of the country 
is practically unlimited. The shift in cotton manufacturing, in fruit 
growing, in furniture manufacturing, in short in every branch of industry, 
will become a matter for consideration by the Commission; for all 
depend upon freight rates . . . and all experience periods when there 
are shifts of traffic from one section to another, due to varying industrial 
conditions. We feel perfectly certain that Congress did not intend to 
vest such power in the Commission.” °° 


In this adroit manner, a discussion of Congressional power was 
avoided. And since the Commission had purported to act, in part 
at least, in accordance with what it considered the mandate of the ' 
Resolution, the order was enjoined.“ On October 22, 1928, the 
Supreme Court found that probable jurisdiction had been shown 
for a review of the case.* 

However serious the lake cargo coal controversy may in itself 
be as an indication of prevalent conditions in the coal industry, 
it constitutes together with the California fruit case a significant 
commentary on what under present conditions may result from 
the adoption of a program of economic and geographical equaliza- 
tion through rate making. Reserving for later comment the po- 
litical repercussions of the lake cargo case upon the Commission, 
and treating the equalization scheme abstractly, it seems clear 
that if the country insists upon the principle contained in the Reso- 


i i id 


aad 





60 bid. at 474. 

61 The northern carriers announced their intention on May 18, 1928, of filing 
with the Commission a new schedule with a twenty cent reduction aimed at restor- 
ing the differential of forty-five cents. This was termed the beginning of a rate 
war. (1928) 84 Ramway AcE 1175. The West Virginia Public Service Commis- 
sion protested to the Interstate Commerce Commission, but the new schedules went 
into effect on June 18, 1928. Ibid. at 146r. 

82 49 Sup. Ct. 30 (1928). 
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lution, the theory of railroad regulation will undergo a radical 
transformation. 

The pre-war recognition of the private character of railroad 
property ** could scarcely have entertained such a program with- 
out providing for some scheme of subsidization for the railroads 
insofar as such adjustment is likely to be at their expense. Under 
either public “* or private ownership, the financial handling of the 
scheme has many inherent complications. If the nationally uni- 
fied system of railroads, sought in recent legislation,®*° were gov- 
ernment owned, the cost might be spread over the whole without 
involving any more than political controversies, though one may 
hazard a guess as to how far politics would swallow up railroading 
needs. But so long as the railroads continue under private, diver- 
sified ownership, the rule of Northern Pacific Ry. v. North 
Dakota, which has been a necessary starting point in a discus- 
sion of the Resolution, denies that those roads whose rates are cut 
may be permitted to recoup from the others. Even so, under the 
Transportation Act of 1920 there is already a beginning of the 
process of feeding the lean ones upon the fat. A nationally 
unified road under single private ownership might as a business 
matter be subsidized. But aside from the inevitable politics, it 
seems obvious that the making of the rate adjustments and the 





63 See Minnesota Rate Cases, 230 U. S. 352, 420-33 (1913), and Northern 
Pac. Ry. v. North Dakota, 236 U. S. 585, 595 (1915): “ The railroad property is 
private property devoted to a public use.” In the post-war handling of the rail- 
roads, a series of notable cases have emphasized more their public than their 
private side. See New England Divisions Case, 261 U.S. 184, 195 (1923), and 
Dayton-Goose Creek Ry. v. United States, 263 U. S. 456, 480 (1924). 

®* This is no plea for government ownership. If building up weak sections and 
weak industries be conceived of as a function of government, and the method 
adopted be rate adjustment, the object could be achieved more economically by 
paying the roads a direct subsidy while leaving them under the economies and effi- 
ciencies of private management. 

Australia after ten years of operating government owned ships has closed out 
its fleet at a loss. But the latest American effort to deal with a similar difficulty 
is the subsidy under the recent Jones White Act for Ship Subsidies. - Act of May 
22, 1928, c. 675, 46 U.S. C. A. (Supp. 1928) §§ 869-80. 

85 See supra pp. 611-12. 86 Supra note 32. 

67 41 Sat. 456, 49 U.S. C. §§ 15-20 (1926). The recapture clause of the Act is 
in a measure a system of relief for the financially ailing; and its consolidation 
policy represents in part a scheme to force the well to do to. adopt the others. See 
the somewhat optimistic plan of Professor Ripley for railroad consolidation in his 
report in 63 I. C. C. 469 (1921). 
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determining of the subsidies would necessarily require a commis- 
sion of some sort, and one may well ask whether any commission 
would weather the storms which such a task would raise. 

Canada which possesses two national systems, one private and 
the other Dominion owned, has had some interesting experience in 
deliberate sectional preferences. On its national railways the 
Dominion has a problem which illustrates what may follow from 
the application of the policy of the Hoch-Smith Resolution. The 
eastern Canadian provinces, no longer as prosperous as the west- 
ern, were for a long time placated by liberal rates granted by the 
government owned Intercolonial Railway. Lately they became 
so disgruntled by the attempt of its successor, the Canadian Na- 
tional, to make the traffic pay its own way, that a flat reduction 
of twenty per cent was granted to the maritime provinces.** Gov- 
ernment investigators estimated that this would require a $2,500,- 
ooo annual subsidy.” In practice, however, it has amounted to 
over $6,000,000 in addition to the $2240 per mile which the 
Canadian National costs the Dominion.” Insofar as the pace- 
making privately owned Canadian Pacific serves the subsidized 
territory, its rates in comparison with the government rates are so 
much greater that the local pressure for regulation to compel con- 
formity can scarcely be resisted. Should it prevail, the operation 
of non-paying service can continue only as the deficits are made 
up either by higher rates in the paying provinces or by a direct 
subsidy out of the Dominion treasury. Moreover, either of these 
alternatives would be more practicable in Canada where the pri- 
vately owned Canadian Pacific is national in size, than in this 
country where roads are generally sectional. 





= 


68 See W. A. Robinson, Economic Sectionalism in Canada (1928) 35 J. Pot. 
Econ. 501; Boston Herald, March 14, 1928, at 20. 

689 REPORT OF THE RoyaL COMMISSION ON MaritrmmMeE Cratms (1927) 22 et seg. 

70 See Boston Herald, March 14, 1928, at 20. Senator Walsh recently proposed 
that the Interstate Commerce Commission make a comparison of Canadian and 
United States wheat rates, and a resolution to this effect was adopted on April 30, 
1928. 69 Conc. REc. 7429 (1928). A contribution of $2240 per mile to the western 
agricultural lines in this country, similar to the Canadian subsidy, would mean an 
annual subsidy of $300,000,000. See (1928) 84 Ramway AGE 34, 257, 427, 1141, 
1164. The Commission has recently reported that rates similar to the Canadian 
rates would not be compensatory to the northwestern carriers, and that at the 
present American rates, the carriers were not earning a fair return. See Boston 
Herald, Dec. 7, 1928, at 29. 
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So far as our own country is concerned, the debates on the 
Hoch-Smith Resolution indicate that the view of the railroads as a 
nation-serving unit has drawn attention to a rate structure simi- 
larly viewed. It is not likely that the effort to deal with it from 
this angle will be abandoned. Yet all the interests involved were 
not represented in the debates on the Resolution, and as a matter 
of social economy it seems unwise to leave those who are unrepre- 
sented to voice their objections in later litigation. Not only is ex- 
perience purchased in this manner costly, but it likewise gives no 
assured symmetry in result, and such symmetry is here especially 
desired. 

In dealing with so vital a matter as economic adjustment 
through rate making, it seems preferable to draw in advance on 
any experience or knowledge already accumulated, and to secure 
at the outset a consideration of all the interests involved. It 
would be advisable, therefore, for the president to appoint some 
prominent railroad economist to gather information concerning 
all the possible interests — the railroads, the freight originating 
areas, the destination areas, the cities and ports, the large indus- 
tries and associated small ones, employers and labor, and invest- 
ment houses and other bankers. Exchange of opinion and legisla- 
tive proposals would follow, and, ultimately, a symmetrical and 
thoroughly considered scheme could be presented to Congress. 
And that body would have to realize that the same considerations 
which have led legislators to abdicate in favor of commissions as 
direct regulators of public utilities, should also operate in formu- 
lating the national policy which the project would represent. But 
no scheme of any kind could be carried into effect without the con- 
stant supervision of some competent administrative agency oper- 
ating free from political intervention. As to whether this is pos- 
sible, the recent history of the political heckling of the Interstate 
Commerce Commission, following its attempt to deal with the 
lake cargo coal controversy under the Hoch-Smith Resolution, 
leaves some doubt. 








FUTURE OF THE INTERSTATE COMMERCE COMMISSION 631 


THE Po.LitTicaAL RECORD OF THE COMMISSION’s ATTEMPT TO 
CoMPLY WITH THE RESOLUTION 


The political record of the Commission’s attempt to deal with 
the mandate in the Hoch-Smith Resolution discloses a crisis in its 
history. The long and useful career of the Commission, together 
with an increasing legislative and judicial comprehension of its 
function, had led many to hope that it had been accepted as 
a national necessity, and that as an institution it had attained a 
permanent place in the governmental scheme, comparable in a 
measure to that of the Supreme Court. To such individuals the 
aftermath of the Commission’s effort to follow the Resolution 
makes sorrowful reading. Those who believe that the Commis- 
sion is a necessity if present day regulation is to be effective,” 
view the attempt as imperiling all public regulation in the utility 
field. 

The fulcrum for political maneuvering is the tenure of office of 
members of the Commission. They are appointed “ by the Presi- 
dent, by and with the advice and consent of the Senate.” “? The 
term is now seven years. During any long drawn out contest 
vacancies occur, and if the contest involves large areas, political 
pressure is likely to be exerted on those whose advice and consent 
may be given or withheld. Where this is done, something like a 
recall of commissioners becomes possible by making appointment 
or reappointment the occasion for a declaration of faith or a day 
of reckoning. This is precisely what happened in connection 
with the lake cargo coal controversy. The accident of circum- 
stances in that instance aligned on one side or the other the rep- 
resentatives of the northern and southern coal producing states. 
Another occasion might draw in those of a different group. The 
policy of the Hoch-Smith Resolution invites the representatives of 
geographical sections to do what was done in the struggle for 
coal trade. Under it, no prospective action of the Commission 
could fail to incite the areas or interests concerned to take selfish 
action, and no order issued could fail to displease some area or 
interest. It was asking too much of human nature that these 





71 See Robinson, Recent Cases on the Commission as an Agency for the Regula- 
tion of Public Utilities (1927) 7 B. U. L. Rev. 254. 
72 24 Stat. 383, $11 (1887), 49 U. S. C. § 11 (1926), 
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groups should not attempt through their representatives to seek 
vengeance upon the personnel of the Commission. 

When Commissioner Cox’s term ran out after he had voted 
favorably to the southern fields in denying relief to the northern 
operators,’* Pennsylvania opposed his reappointment and moved 
to replace him with a Pittsburgher, whose name the president did 
in fact submit. This appointment the senators from the southern 
coal states blocked."* At the same time the southern senators as- 
serted that two other commissioners, Esch and Aitchison, had 
changed *° their votes during the lake cargo coal controversy be- 





73 Lake Cargo Coal Rates, ror I. C. C. 513 (1925). 

74 Pennsylvania and Ohio had protested vigorously against the reappointment 
of Cox; and at the expiration of the latter’s term, President Coolidge sent to the 
Senate the name of Cyrus E. Woods, the selection of Senator Reed of Pennsylvania. 
N. Y. Times, Dec. 21, 1926, at 1; cf. Boston Herald, March 7, 1928, at 8. Cox was 
defended in the Senate by Edge of New Jersey. 68 Conc. REc. 1549, 1570, 2059 
(1927). There was considerable protest against the attempt to “ pack ” the Commis- 
sion, and it was feared that it would lose its semi-judicial character. See N. Y. 
Times, Dec. 20, 1926, at 23. Mr. Woods’ nomination was rejected by the Senate 
Committee on Interstate Commerce on January 12, 1927. N. Y. Times, Jan. 13, 
1927, at 1. And this action was confirmed by the Senate on January 24, 1927. 
68 Conc. Rec. 2157 (1927); N. Y. Times, Jan. 25, 1927, at 1. See also note 75, 
infra. ‘ 

In the debate on Dec. 22, 1926, Senator Reed of Pennsylvania rose to a matter 
of personal privilege and defended his position in the Cox rejection. 68 Conc. REc. 
915 (1926). But during the following month Senator Gilbert of Kentucky and 
Senator Rayburn of Texas repeated the charge that the Pennsylvania interests were 
seeking to affect the lake cargo controversy by means of the appointment of Woods. 
68 Conc. Rec. 1684, 1940 (1927). 

75 Mr. Esch voted against the Pennsylvania petitioners in 1925. Lake Cargo 
Coal Rates, 101 I. C. C. 513 (1925). Yet in 1928 he voted favorably on their peti- 
tion to reduce their rates so as to increase the differential. Lake Cargo Coal Case, 
139 I. C. C. 367 (1928). In the Senate debate on Feb. 9, 1928, Senator Copeland of 
New York asked Senator Barkley of Kentucky: “ Did not the Senator from Penn- 
sylvania also go about threatening slaughter and saying there would be trouble if the 
President did not appoint some man favorable to him?” To this Barkley replied: 
“Yes. ... The President appointed Mr. Cyrus W. Wood, from the State of Penn- 
sylvania. ... The Senate, by an overwhelming majority, rejected that appoint- 
ment; and then a strange thing happened. Two members. . . who had joined in 
the decision in 1925 against the discrimination that Pennsylvania asked for changed 
their views and made a former minority into a majority; and in May of 1927... 
reduced [the rate] 20 cents.” 69 Conc. Rec. 2778 (1928). 

In the hearings on Esch’s confirmation before the Senate Committee on Inter- 
state Commerce, the Commissioner emphatically denied that he was moved by any 
political influence. See N. Y. Times, Feb. 22, 1928, at 43; (1928) 84 Ramway AcE 
462, 531. And when the committee rejected the nomination by a 10-7 vote, Senator 
Fess of Ohio filed a minority report in which he says, “In the interim between the 
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cause they feared the power of senators from the northern fields.” 
Accordingly, they awaited the expiration of Esch’s term, and his 
renomination by the president gave them their opportunity. The 
Committee on Interstate Commerce voted against him and the 
Senate confirmed the rejection. Senator Neely of West Virginia, 
who led the fight, declared that the rejection “is very emphatic 
warning that the Senate will not tolerate . . . packing . . . in 
favor of Pennsylvania or any other section or in favor of any par- 
ticular interest in the country.” ‘“* Commissioner Aitchison’s term 
expired December 31st, 1928, and it was intimated at the time of 
the Esch hearings that he would not accept reappointment.” 





two votes Mr. Esch, as did the rest of the commission, had the benefit of extended 
further hearings, a mass of further evidence which embraced 2,000 pages of testimony 
and almost 200 documentary exhibits. To the unbiased mind free from personal or 
sectional interests these facts supply ample ground to a man of unimpeachable 
character . . . upon which to change his position in a highly controversial rate 
case.” (1928) 84 id. 641; see N. Y. Times, Mar. 7, 1928, at 18. 

76 Aside from any of the personalities or special circumstances of the lake coal 
case, consistency is no virtue in utility regulation. “The commission and the 
utility are not dealing with a purely legal proposition, subject to inflexible rules of | 
law, but with an everchanging economic condition. ... To attempt to confine it 
or the utility to the sometimes unwieldy procedure adopted by the courts would be 
subversive of all the good intended. ... The business disposed of by this body, 
with the speedy and expeditious manner in which it is conducted, is enormous. . . . 
But subjects like that now before us (frequency of change of rate of utility) are not 
to be adjudged by technical legal procedure. They are regulated by economic 
laws... .” Kephart, J., in Coplay Cement Mfg. Co. v. Public Service Comm., 271 
Pa. 57, 65, 114 Atl. 649, 651 (1921). See Notes (1914) 28 Harv. L. Rev. 97; 
(1915) 28 Harv. L. REv. 413, on the flexibility of control. Aside from this, it is 
manifest also that orders affecting so large an economic fabric as was concerned in 
the lake cargo cases must be experimental, and in addition to the unpredictability 
of the effect upon constant circumstances of the orders themselves, conditions over 
such large areas are so far unforeseeable with any degree of certainty that the 
limitations of human wisdom necessarily impose impermanence of arrangement. 

77 See Boston Herald, Mar. 17, 1928, at 10; N. Y. Times, Mar. 17, 1928, at 1. 

78 See 69 Conc. Rec. 4382 (1928); N. Y. Times, Feb. 22, 1928, at 43. Mr. 
Aitchison in fact accepted renomination on Dec. 21, 1928. The Senate Committee on 
Interstate Commerce reported favorably on his appointment after persistent ques- 
tioning had satisfied the committee that he was not personally responsible for the 
failure to complete the valuation hearings which Congress had authorized about 
fifteen years ago. Mr. Aitchison explained that lack of funds was responsible, and, 
after he had met the charge of delinquency in not going to Congress itself with his 
plea for funds by declaring that the budget law forbade his doing so, the committee- 
men expressed their disapproval of the budget system. See U. S. Daily, Dec. 21, 
1928, at 2600; id. Dec. 22, 1928, at 2610. The Senate confirmed the appointment 
on Dec. 26, 1928. U.S. Daily, Dec. 27, 1928, at 2632. 
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Throughout the 1928 session, the Commission was cast into the 
arena of sectional politics and repeated attempts were made to 
terrorize it.” 

Interference by any non-specialist with the work of a specialist 
at no time makes for efficiency. As we have already seen, the 
need for commissions in the field of public utility regulation arose 
out of the inability of the legislature and the courts to accomplish 
the necessary work. In dealing with the Interstate Commerce 
Commission, the courts have as far as possible developed a Jaissez 
faire policy. This is as commendable as it is necessary. The ex- 
ecutive has also seldom undertaken to interfere. And as between 
Congress and the Commission, the logic of the situation is simi- 
larly against interference by the former. Efficiency in securing 
the social ends desired in public utility regulation requires that the 
legislature deal merely with the formulation of policies. Every- 





79 For specific instances, see 69 Conc. Rec. 2668, 2774, 2888, 3147, 3661, 4382, 
9120, 9872 (1928). A running commentary which is fuller than the Record 
because it gives the committee action and reports as well as the final vote of the 
Senate in executive session when the Esch nomination was rejected, may be found in 
(1928) 84 RamLway AGE 133, 179, 202, 392, 415, 424, 462, 531, 597, 613, 641, 662, 
691, 728, 983. 

On Feb. 8, 1928, Senator Robinson introduced a resolution reciting that 
whereas Congress had been memorialized by several state legislatures and by citizens 
(though no names were offered) “ to the effect that the Interstate Commerce Com- 
mission had attempted so to regulate rates as to equalize prosperity . . . [the effect 
of which had been to] place an embargo on the products of certain states in order 
to favor the products of other States . . . that the Commission be ordered to furnish 
a list of the decisions in which it had considered competitive advantages or disad- 
vantages.” 69 Conc. Rec. 2668 (1928). See (1928) 84 Ramway AGE 392, 415, 
where this resolution is termed “ almost insulting.” The resolution was debated on 
Feb. 9. Senator Trammell of Florida, sensing the California fruit decision as 
inimical to his state, showed concern for citrus fruit rates, asking, “ Would this 
reach a situation . . . where rates were fixed for a haul of 3,000 miles practically the 
same as for a haul of 1,200 miles?” Barkley of Kentucky insisted that there was 
nothing in the Interstate Commerce Act which justified the decision in the lake 
coal case. Bruce of Maryland asked if Barkley had forgotten the Hoch-Smith 
Resolution which he, Bruce, had approved as an aid to the farmer. Smith of South 
Carolina and Barkley replied that this concerned only the farmer, but Bruce per- 
sisted and stated that the resolution was “ more responsible than the Commission 
itself for the alleged abuses.” 69 Conc. Rec. 2774-80 (1928). 

On Feb. 13, 1928, there was introduced in the Senate a protest of the General 
Assembly of Virginia against the Interstate Commerce Commission’s decisions claim- 
ing that they did not control but excluded commerce from competitive markets. 
The Virginia Senators, Glass and Swanson, called the Interstate Commerce Com- 
mission’s action “ usurpatious.” A resolution of the Assembly of Kentucky, intro- 
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day supervision is the work of a specialized body; it necessitates 
detailed administration which only a commission can give. 
Inasmuch as the Interstate Commerce Commission concerns it- 
self not with legal rules but with the detailed application of gen- 
eral policies loosely phrased in the statutory statements of public 
utility duties, the personal equipment of the individual Commis- 
sioner is consequently a vital factor in Commission efficiency. 
The American educational system which furnishes instruction for 
many careers offers no courses for the training of public utility 
commissioners. Men must be taken as they may be found. And 
the salaries paid are not in themselves attractive to those who al- 
ready possess sufficient training to make desirable appointees. Pri- 
vate enterprises offer such individuals far more for their knowl- 
edge; and the problem of securing desirable men is a very real 
one.*° Happily the public’s lack of purchasing power for in- 





duced at the same time, was explicitly directed at the Commission’s refusal to allow 
the reductions proposed by the southern carriers in the latest lake cargo case, 
and it specifically asserted that John J. Esch by his votes in the cases had shown 
“that he indorses the objectionable . . . acts of the commission.” It closed with 
the “petition [that] the Senate ... not confirm the appointment of John J. © 
Esch.” In the debate which followed, Senator Pittman of Nevada asserted that the 
Senate had long been seeking to teach the Commission “that Congress had no 
authority to vest in the Interstate Commerce Commission the right to allow a rate 
that did not allow a fair return, so that railroads might carry traffic where it would 
not go if the rate yielded a fair return.” Senator Glass made remarks of the same 
tenor; and King of Utah protested the results of the Intermountain Rate decision 
and the Commission’s applications of the long and short haul clause, but he felt 
that the Commission had attempted to do its duty in the present matter and Con- 
gress should change the laws if dissatisfied. Ibid. at 2888-90. 

On Feb. 28, by unanimous consent, there was included in the Record an “ im- 
partial ” letter to Senator Carter Glass of Virginia from Alba B. Johnson, President 
of the Railway Business Association, which recited the action of the Commission and 
discussed what course a senator who was dissatisfied with it should take when the 
commissioners came up for reappointment. Mr. Johnson pleaded that correction be 
left to the courts rather than decapitate commissioners or terrorize them. Glass, in 
his reply, which is also included, reminded Johnson that the Pennsylvania senators 
had opposed the nomination of Woodlock, had opposed the reappointment of Cox, 
and had attempted to have a Pittsburgher appointed. Ibid. at 3661. On the same 
day Glass introduced his bill to repeal the Hoch-Smith Resolution. Ibid. at 3663. 
Editorial comment at the time urged that this bill be passed, and it was asserted 
that the Resolution bound the Commission to do what it had done, and that the 
senators who had passed it were not justified in condemning Esch for carrying out 
their instructions. See (1928) 84 RAmway AGE 563, 613. See note 77, supra. 

80 Dean Wigmore in an editorial note in which he combats the assertion that 
discretion should be reduced says: “ Our industrial efficiency is largely due to the 
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structed men is offset to a considerable extent by the fact that the 
work to be done is perhaps best learned in the doing. Men be- 
come good commissioners by being commissioners. The general 
terms of the legislative mandate acquire precision only from the 
effort and experience of the men whose task it is to give them 
effect." The argument for retention is therefore probably 
stronger than in any other case of public office.*” 

A journal which has vigorously opposed ** the results reached 
by the Interstate Commerce Commission appreciates the place of 
the Commission in the regulatory scheme and accepts its function 
when it says editorially: 


“ The Senate in refusing to confirm the reappointment of John J. Esch 
as a member of the Interstate Commerce Commission has done a very 
unjust and unwise thing. . . . The action . . . is most unwise because 
it makes successful this worst example on record of the injection of both 
politics and sectionalism into federal railway regulation. . . . On the 
theory which underlies the entire policy of federal regulation the com- 
mission is much more competent than Congress to decide how rates 
should be adjusted to make them reasonable, nondiscriminatory and 
adapted to causing the provision of adequate transportation. ... If 
it is not wise for Congress to try to tell the commission specifically how 
it should regulate rates, it is clearly much less wise . . . for the Senate 








attractiveness of high responsibility to men of great capacity for discretion. Our 
bureaucracy (so-called) is kept on an inferior level . . . by [its] repression. ... 
The true hope for improvement lies in the encouragement to make administration 
acareer. If we can improve the personnel, we need not fear discretion. The fallacy 
lies in assuming that the present lack of respect for administrative officers (compared, 
say, to judicial officers) is normal and permanent.” (1925) 19 It. L. REv. 440. 

81 See McKenna, J., in Mutual Film Corp. v. Industrial Comm., 236 U. S. 230, 
241 (1915). 

82 Partisanship is deaf to any such argument. On March 6, 1928, Senator Neely 
of West Virginia introduced a bill (S. 3529) to make no person eligible for second ap- 
pointment to the Interstate Commerce Commission, though at the same time pro- 
posing to increase the term by one year. 69 Conc. Rec. 4154 (1928). Another 
interesting measure (S. 789) was introduced earlier in the session, on Dec. 9, 1927, 
and provided that the members of the Commission should be appointed from 
different sections of the country and that not more than one member should be 
appointed from any one state. 69 Conc. Rec. 342 (1928). 

83 Ramway AcE was especially critical of the Commission’s action in St. Louis & 
O'Fallon Ry. v. United States, supra note 4. See (1927) 82 Ramway AGE 1107; 
(1927) 83 id. 323. And in the editorial that is quoted in the text, it recites other 
objections it has had to the actions of the body which it there defends. See infra 
note 84. 
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to begin chopping off the heads of members of the commission when they 
have begun to regulate in accordance with what they understand to be 
the special instructions given them by Congress. What man of ability 
and independence of character will want to be a member of the commis- 
sion if this is the way Congress is going todo? What will federal regula- 
tion become if men of ability and independence refuse to become mem- 
bers of the commission? ” ** 


CoNCLUSION 

If the Hoch-Smith Resolution be taken seriously as a venture 
into a wider regulation of economic conditions through rate mak- 
ing, it is difficult to see what else the Resolution meant other than 
what the Commission in the lake coal controversy supposed it 
did. It is difficult to see what else would occur than did occur 
politically in that case. As a measure of relief to the Commission, 
Senator Glass’ resolution for the repeal of the 1925 Resolution * 
should pass. Even so, the breach in the laissez faire policy has to 
a considerable extent damaged the prestige which only years of 


labor had given to the Commission.** Yet the need for the admin- 
istrative commission as an instrument for enforcement is more 
acute today under the present regulatory programs than ever 





84 (1928) 84 Rat~way AGE 662. 

85 See supra note 79. 

86 There has been considerable newspaper and editorial comment. Under the 
heading “A Blow to Regulation,” the correspondent of the Boston Transcript 
wrote, “ As might be expected, representatives of the railroads have evidenced great 
perturbation regarding the refusal of the United States Senate to confirm the reap- 
pointment of Interstate Commerce Commissioner John J. Esch. They regard the 
Senate’s action as a grave blow to Federal railway regulation. ... The carriers 
fear, particularly, that it may become the Senate’s regular practice to put an Inter- 
state Commerce Commissioner on trial for his votes in important decisions and 
that in such case it may become difficult in the future to secure the services of men 
of the high standing required for the responsibilities of a position on the Interstate 
Commerce Commission.” Boston Transcript, Mar. 28, 1928, at 8. And a recent 
address warning Congress to leave the Commission alone, by Samuel O. Dunn, 
editor of Ramway AcE, before the Milwaukee Traffic Club, received widespread 
publicity. Mr. Dunn termed the problem of whether the Commission would be 
permitted “to regulate the railways without political dictation ” one of “ the most 
important questions before the American people. ... In order that our policy 
of railway regulation may be a success the Commission should be made as free 
from political interference as the Supreme Court.” See Boston Herald, Jan. 16, 


1929, at 27. ' 
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before, not only in railroad matters but in other lines. If 
the nation commits itself to the general policy of the Hoch- 
Smith Resolution in whatever language it is cast for future rate 
making, the Interstate Commerce Commission itself is the only 
available agency for use in achieving any effective application 
of the policy. 

The future of regulation makes imperative a legislative policy 
of non-interference in order to restore the prestige of the Com- 
mission. The history of the judicial administration of the law 
furnishes its lesson. Professor Holdsworth summarizes the effect 
of the royal interferences with the sixteenth century judges by 
saying: “ The result, as Clarendon points out, was to bring both 
the judges and the law into contempt.” ** The American public 
with its present programs in the utility field and its dependence 
upon the commission agency for their accomplishment, cannot 
afford to have either commission or program brought into con- 
tempt as a result of the lack of legislative self-denial. 

























Gustavus H. Robinson. 





Boston University ScHoor or LAw. 








87 As to the possibilities of necessary regulation of motor buses and super- 
power projects, see Robinson, The Interacting Areas of Regulatory Authority in 
Public Utilities (1928) 76 U. or Pa. L. REv. 394, 548. 

88 5 HotpswortH, History or ENGLIsH Law (1927) 354. 
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NEW LIGHT ON THE OLD COUNTY COURT 


AFFLED historians have often derived consolation from the 
thought that the possibilities of discovery are limitless, and 

that problems which for the moment must be laid aside as in- 
soluble may at any time be reopened and reéxamined in the light 
of some lucky discovery of new evidence. Very recently there 
has happened a striking confirmation of this hope, and as a result 
it will be possible to draw a picture of the old county court in 
much firmer lines than would have been warranted by the evi- 
dence available only three years ago. This does not mean that 
this ancient institution was altogether beyond the reach of patient 
and scholarly research; far from it. Masses of archives in the 
Public Record Office throw light on its place in local and national 
administration, and from sources of this description much has 
already been learned.* But historians felt that if only some rec- 
ord of the county court itself were available, it would be possible . 
to speak with much more confidence of its activities, which so far 
could only be traced through their chance appearance on the rec- 
ords of other institutions. In short, the greatest need was the 
discovery of some roll or other memorandum of its proceedings 
kept by the county itself. Whether any such document ever ex- 
isted was felt to be problematical. There is a long tradition that 
the county was not a court of record,” and when it seemed to 
“bear record ” in higher courts in connection with proceedings in 
error, it was perfectly easy to assume that its memory was its 
record.* A faint ray of hope appeared in the earliest printed 





1 2 Stusss, ConsTITUTIONAL History (1875) c. xv; 1 Pottock AND MAITLAND, 
History or EnctisH Law (1898) 532-56; ApaMs, Councit AND Courts IN ANGLO- 
NorMAN ENGLAND (1926) passim; Morris, Earty Enctish County Court (1926). 

2 2 Co. Inst. cap. lv. 

8 Note the ambiguity in the use of the Latin verb recordari, for it could be em- 
ployed in two senses, first, to remember, and secondly, to recall in a solemn and 
legal manner — to record in the modern sense of the word. Consequently it does 
not necessarily imply the use of a written record. The recorder of London, for 
example, when he bears record, must do so by word of mouth and not with the aid 
of written memoranda — although he has forty days in which to search his memory. 
Y. B. 17-18 Edw. III, 555-56, 564 (1344). Indeed, one man’s memory may be 
better than another man’s rolls, 1 RoTULI PARLIAMENTORUM (1292) &. For the pro- 
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Year Book where we find a case in which Justice Cave explained 
that “in this case the roll of the county does not bear record, but 
the whole body of the county and the suitors and coroners do.” ‘ 
These few words were welcome evidence that once there had 
existed rolls of some sort, and whatever their conclusiveness as 
records in the strictest legal sense, the historian would gladly have 
seen one of them. But none were extant,’ and it was generally 
denied that rolls were ever kept.° 

There things rested until 1923 when the first number of the 
Cambridge Historical Journal" contained the announcement by 
Mr. Hilary Jenkinson that fragments of county court rolls had 
just been discovered in the Public Record Office. This time inter- 
est was thoroughly aroused in the subject, and finally it transpired 
that some eighteen years ago Mr. Stewart-Brown had identified a 
number of rolls in the Record Office as being in fact county court 
rolls for Chester, and these, the richest find of all, are now pub- 
lished in calendar form by the Chetham Society.* For the first 
time we are able to read a series of several rolls of a county court, 
and the flood of new light thrown upon this ancient institution is 


of the highest importance to constitutional and legal history. The 
latest news is better still: a county roll of Bedfordshire belonging 
to the descendant of a former coroner, is now being edited in 
extenso (a very necessary step) by Dr. G. Herbert Fowler, for the 
Bedfordshire Historical Record Society, and this volume will be 





cedure of recordari facias loquelam, whereby county proceedings were enrolled in the 
common pleas, see 1 PoLtock AND MAITLAND, op. cit. supra note 1, 536-37. 

4 Y.B. 20 & 21 Edw. I, 236 (1292). 

5 Twenty years ago, it is true, a few fragments of county court rolls were actually 
printed — for the first time — in Miss Putnam’s valuable study, THz ENroRCEMENT 
OF THE STATUTES OF LABORERS (1908) 162, n.1, *391-92. Mr. G. J. Turner thought 
of preparing a volume on the subject for the Selden Society, but the matter was 
not pursued further. 

6 This case in the Year Books seems very little known, and Maitland had once 
asserted that no such rolls were kept. See 1 Setect PLEAS oF THE CROWN (1887) 
xxi, In 1 Sevect Preas iv Manortat Courts (1888) xv, however, he revised this 
opinion and expressed the hope that some rolls might be found. Dr. Bolland later 
denied this possibility against Maitland and against a similar passage in 1 Eyre of 
Kent (1313-14) in 43 SexpEN Society (1909) 23; see (1920) 36 L. Q. Rev. 
58-60; (1921) 37 L. Q. Rev. 311. 

7 (1923) 1 Cams. Hist. J. 103 et seq. 

8 CALENDAR OF County Court, City Court aNnp Eyre Roxts oF CHESTER, 1259- 
1297 (Manchester: printed for the Chetham Society, 1925). 
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awaited with great interest. The object of the present paper will 
be to describe the more salient features which appear from the 
rolls, especially those of interest to legal historians, leaving to 
others the task of reconstructing other aspects of the county court 
both from the old sources and the new. 

First of all, a short description of the rolls must be given. Of 
those mentioned by Mr. Jenkinson little can be said at present for 
they are unpublished, and so their text is not yet available, but 
some interesting facts relating to them have already appeared in the 
Cambridge Historical Journal. The first roll*® is a single mem- 
brane relating to the county of Oxfordshire for the first year of 
Richard II (1377), and was discovered in the company of the well- 
known collection of letters and papers of the Stonor family." The 
second fragment’ is of the same year and concerns Berkshire, 
which at this date was united with Oxfordshire under the same 
sheriff. The third fragment** seems to have come into the na- 
tional archives in the course of business; it is earlier — 1333 is its 
date —and longer, and contains particularly detailed information 
upon the financial side of medieval justice — the magnum emolu- _ 
mentum which the age constantly associated with the administra- 
tion of the law. The word probatur (which is medieval Latin 
for O.K.) several times occurs upon it, and the conclusion is irre- 
sistible that the sheriff of Cornwall had brought it to Westminster 
and handed it in as a voucher to his account for the profits of the 
county, although the usual practice was to enroll accounts sepa- 
rately.* We therefore may conclude that the Record Office is 
not the natural place for county rolls to rest. Two of them are 





® For a description, see Jenkinson, Rolls from a Sheriff's Office in the Fourteenth 
Century (1928) 43 Enc. Hist. Rev. 21, 27. For a short extract, see infra pp. 668-69. 

10 It is officially known as Chancery Miscellanea 37/19. 

11 Most of the Stonor papers seem to have reached the public archives in conse- 
quence of the attainder of Sir William Stonor for his part in Buckingham’s Rebellion 
in 1483. A few extracts from the roll are printed in (1923) 1 Cams. Hisr. J. 106, 
and in Kincsrorp, SUPPLEMENTARY STONOR LETTERS AND PAPERS (Royal Hist. Soc. 
Camden Miscellany, vol. xiii) 1-2. 

12 Court Rolls 153/62. 

18 It is known as Court Rolls 161/74 and has recently been printed in part by 
Morris, County Court (1926) 181-97. 

14 CHEesTeR County Court Rotts 7/47, 10/66 and 24/166, 167, 25/179. (This 
mode of citation will be observed throughout this paper, namely a reference to the 
page, followed by the number of the entry). : 
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there simply as part of a collection of private papers which chance 
brought to the state archives; the third owes its presence there, it 
seems, to a rather different sort of accident. Their proper resting 
place is therefore the private muniment room of families whose 
ancestors have at some time served as sheriffs, but they seem 
almost never to have survived in private collections.** 

But there is another circumstance which may result in the 
preservation among public archives of documents essentially 
private in their nature. The king was not only the political head 
of the nation enjoying property and revenues as of his crown, but 
was also a rich landowner in his private capacity. Not only 
are the courts at Westminster the king’s; there are also through- 
out the country numerous manors which belong to the king and 
which he administers upon exactly the same lines as any other 
landed proprietor would. He therefore has just the same sort of 
muniments — deeds, accounts, and court rolls — and these muni- 
ments are now in the Public Record Office. Among them are 
numerous rolls and other manuscripts relating to the county of 
Chester among which the greatest discovery of all was made —a 
lengthy series of county court rolls. From 1237 the county of 
Chester has belonged to the Crown, and so all its archives have 
become part of the general archives of the country.** The for- 
tunate result is that there survives a series of county court rolls 
which would almost certainly have been lost had the county re- 
mained in private hands. 

The volume published by the Chetham Society contains the 
five earliest known rolls of the county of Chester, and of these 
the first is remarkably early, covering the period from November, 
1259 to August, 1260. The second runs from December, 1281 to 
September, 1282; the third, fourth, and fifth together extend from 
December, 1286 to September, 1289. The text most unfortu- 
nately is not printed, but a very full calendar, amounting almost 





15 On the puzzling completeness with which county archives have vanished, see 
the remarks of Jenkinson, Rolls from a Sheriff’s Office of the Fourteenth Century 
(1928) 43 Enc. Hist. Rev. 21-22. 

16 On questions of the history and jurisdiction of the palatinate, see Stewart- 
Brown, The End of the Earldom of Chester (1920) 35 Enc. Hist. Rev. 26-54; 
t HoxtpswortH, History or Enctish Law (1922) 117-32; Tout, The Welsh 
Shires (1888) 9 Y Cymmropor 201-26; Tout, Prace ofr Epwarp II (1914) 374 
et seq. 
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to a translation, supplies its place. Moreover, there has appeared 
in Professor Morris’ monograph on The County Court in the 
Thirteenth and Fourteenth Centuries an interesting collection 
of documents among which are to be found extracts from 
the Cornwall roll already mentioned, and four rolls containing 
financial details of the counties of Kent, Essex, Devon, and 
Yorkshire. 

One more preliminary question must be mentioned before we 
begin to describe the contents of the rolls, and this is a point of 
considerable importance. The county of Chester was peculiar in 
its privileges, and so it becomes necessary to inquire how far the 
rolls of the county court of Chester are typical of the average 
English county. This is not an easy matter to discuss for the 
average county has so far left us no rolls by which to judge its 
work. In the course of time, moreover, Chester developed an 
elaborate judicial organization closely modelled upon that of the 
kingdom and so reached the full stature of a county palatine. As 
far as this paper is concerned, it may be safely assumed that most 
of this development is still in the future; there was, it is true, al-. 
ready a Justiciar in Chester, who is perhaps a little more than an 
ordinary sheriff, but nevertheless it seems that the two jurisdictions 
were not yet separated into that of the county and that of the 
Justiciar. Thus as late as 1287, we have a most illuminating case 
where it was said that ‘“ though the plea was before Luke as Jus- 
ticiar, yet the decision was really with the judicatores of the county 
court, who were acting in the faith and peace of the king,” and this 
contention seems clearly borne out by the judgment of the court.”* 
It thus seems patent that whatever the future of the office of 
Justiciar is going to be, in 1287 he was still only the presiding 
officer of the county court and that the jurisdiction was essentially 
that of the county court. For further light on this problem, re- 
course may be had to the general sources for county court history 
and chief among them, to the second book of Fleta, which is con- 
temporary with our rolls, and is also the earliest systematic at- 
tempt to describe the judicial organization of England.** The 





17 Published in 1926. 

18 CyesterR County Court Rotts 60/51. 

19 Freta (1647) lib. II, c. 43, at 94. Unfortunately the only remarks in Bracton 
are incidental to other discussions. 
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anonymous author of this work has been slighted ever since 
Selden dismissed him as a mere abbreviator of Bracton, and used 
him as a peg upon which to hang a learned but irrelevant Disser- 
tatio. Succeeding writers have continued the same attitude until 
finally in our own day he seems to be hardly ever used.” That 
legal history is the worse for its neglect of him, the following 
pages will show. Fleta’s second book is an estimate of the extent 
of the jurisdiction of the crown, by a contemporary who shows 
numerous evidences of intimate knowledge of the machinery of 
government. His exposition is all the more striking since he has 
built it round a significant formula: “Now the King has his 
court” is the constant declaration with which the author opens 
his discussion of all sorts of tribunals from parliament down to 
the sheriff’s tourn. Courtier as he surely was (probably also a 
judge) and convinced in his views on the centralization of juris- 
diction, nevertheless he also understood the local institutions of 
justice as he may have seen them in operation during the numer- 
ous commissions into the country on which justices were con- 
stantly sent. 

Fleta opens his discussion in these terms: 


“ Concerning the King’s Court in the County. There is really a two- 
fold court in the county. For the King has his court and his Justice 
(that is to say the sheriff) when jurisdiction is delegated to him by writ, 
thus enabling him to have a record, for it is to him and not to the suitors 
that the command is given quod juste deduci facias. But there is also a 
court which partakes of the nature of a court baron (or royal) such as 
is held in some of his manors, where the sheriff is only a bailiff or farmer 





20 y PoLtocK AND MAITLAND, History or EnciisH Law (1911) 210, have the 
inadequate remark that, “ Fleta is little better than an ill-arranged epitome of Brac- 
ton; what its author has not borrowed from Bracton he has for the most part bor- 
rowed from some of those little tracts on husbandry and the economic management 
of manorial affairs which were becoming popular,” —and this in spite of the fact 
that Maitland had previously made effective use of Fleta in MEMORANDA DE PaRLIA- 
MENTO (1893) Ixxxi et seg. 2 HotpswortH, History or ENGLisH Law (1923) 321- 
22, and WinFIELD, Cuter Sources oF ENGiisH Lecat History (1925) 262-63, are 
equally summary. The constitutional historians have used this one chapter quite 
frequently (notably Pollard in England and Baldwin in America), and Tout has 
some references to the description of the household in his CHAPTERS IN MEDIAEVAL 
ADMINISTRATIVE History (1920-26), and suggests with reason that a new edition is 
necessary. 1 id. 38; 2 id. 34 et seg. But the lawyers have been content to write the 
history of the courts without the aid of Fleta. 
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of the king, the judgment proceeding from the suitors, so that they and 
not the sheriff are punished if they give judgment irregularly.” * 


These few words of Fleta are full of historical significance. The 
old county court was in fact a double institution, drawn from the 
combination of two very different ancestries. From most ancient 
times the shire-moot had been an institution of wide powers and 
fundamental importance. The weighty words of Stubbs still 
stand as he wrote: 


“ Tf the shire be the ancient under-kingdom, or the district whose admin- 
istrative system is created in imitation of that of the under-kingdom, the 
shire-moot is the folk-moot in a double sense, not merely the popular 
court of the district, but the chief council of the ancient nation who 
possessed that district in independence.” 2? 


Naturally, an institution with so ancient a history preserved 
numerous relics of the former age, and so it is characteristic of 
this original jurisdiction of the county court that the proceedings 
should be conducted by the suitors, accompanied, doubtless by — 
the antique modes of proof by ordeal and oath.” But after the 
conquest great changes took place, more especially, the imposi- 
tion upon the county of a sheriff who differed from his Saxon 
predecessor in that his powers were based not on the county, but 
on the administrative connection with the crown.** The change 
was curious, however, for it consisted in the addition of new ma- 
chinery without the abrogation of the old, for the ancient county 
court survived the conquest and pursued its course without a 
break. There are consequently the two sorts of proceedings 
which Fleta says must be distinguished: those which were con- 





21 Frera lib. II, c. 43, at 94. The text is unsatisfactory and the translation given 
above of the last clause is conjectural. An alternative translation might run thus: 
“so if they give judgment without the sheriff irregularly, they shall not be pun- 
ished.” Cf. HencGHAM, Macna SuMMA (1660) Cc. 4. 

22; Stuspss, ConsTITUTIONAL History oF ENGLAND (1874) 116. These well- 
known words of Stubbs are confirmed as to essentials by MAITLAND, CONSTITUTIONAL 
History (1913) 39-42. See also the suggestive remarks of the late G. B. Adams on 
the tangle of jurisdictions in the earlier period. Apams, Councit anp Courts IN 
ANGLO-NorRMAN ENGLAND (1926) 148 et seq. 

28 As to this, see Fiera lib. II, cc. 44-47, 53. 

24 See Morris, THE MEDIAEVAL ENGLISH SHERIFF (1927) 73. 
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ducted by the county court, and those which were conducted by 
the sheriff im the county court. 

The powers of the sheriff to adjudge were therefore rather un- 
usual and depended for the most part upon delegations made ad 
hoc. The powers of the county, on the other hand, were ancient 
and very extensive, and in the early Norman age seem to have 
been without limit. Pleas civil and criminal, common and royal, 
were all within its jurisdiction.** Strangely enough the process 
by which this omni-competence was gradually taken away has 
never been traced, and we can only offer at present the barest out- 
lines. The rule that a man need not answer for his freehold with- 
out a royal writ, must have undermined its civil business very 
seriously; *° it seems to have been on the point of surrendering its 
power over the greater crimes to the sheriff, when Magna Carta 
forbade him from holding pleas of the crown,”’ which henceforth 
were dealt with judicially by commissioners of various sorts, and 
only administratively and financially by the sheriff.** Such a 
drastic centralization of justice in Westminster, however, had to 
be modified sooner or later, and a compromise was found in the 
frequent visits of commissions of eyre, oier and terminer, assize, 
gaol delivery, and nisi prius, and eventually by the institution of 
the commission of the peace —all of these new expedients being 
in the nature of substitutes for, rather than restorations of, the 
ancient power of the county court. 

But the loss of its original jurisdiction was to some extent com- 
pensated by the fact that the remnants still in its hands were 
capable of expansion. The actio furti was still within its compe- 
tence in Bracton’s day,” in spite of the recent accession of larceny 
to the list of pleas of the crown.*® Debt, detinue, and covenant 
seem also to have remained within the jurisdiction of the old 





25 ; HotpswortH, History or ENciisH Law 8. 

26 MAITLAND, Forms or AcTION (1910) 315, suggests that this rule originated in 
some ordinance of Henry II; as late as 1390 it was a matter of tradition that the 
rule was statutory. Y. B. 13 Rich. II, Hil. 8 (1390). The latest research has 
suggested that the rule may come from Henry I. See Mrs. Stenton, England: 
Henry II (1926) 5 Cams. Mepraevat Hist. 586. 

27 Macna Carta c. 24 (1215) ; id. c. 17 (1225). 

28 For the difference between “holding” and “ keeping” pleas of the crown, 
see McKecunieE, Macna Carta (1914) 307-09. 

29 Bracton, De Lecisus (1640 ed.) f. 150b. 

80 2 PoLLOCK AND MAITLAND, History oF ENGLISH Law (1911) 495. 
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county court,” together with an indefinitely large field of trespass 
which was for the first time limited to cases involving forty shil- 
lings in 1278.° Finally, there had already commenced the prac- 
tice of allowing the sheriff to hold pleas which were beyond his 
ordinary competence, by furnishing him with authority ad hoc 
by means of the writ justicies.** As a result, there soon grew up 
a fairly long list of causes which could be heard in the county 
court, some as part of the court’s original jurisdiction, others as 
part of the office of the sheriff, and still others as being viscontiel, 
that is to say, within his power if they are brought by a special 
form of writ containing the justicies,clause. That all these pro- 
ceedings in the same court should soon become mingled is only 
natural, and hence their different histories were soon forgotten. 
The process had begun in Fleta’s day and was complete by the 
time of Crompton and Coke. For the future the only practical 
distinction was between those cases which did and those which 
did not require a writ. 

“But first of all,” says Fleta, “let us see some examples of 
those things which are properly pleaded before the sheriff him- 
self.” The first action is that of withernam which our author 
describes in minute detail, explaining that by the force of circum- 
stances somewhat summary powers have to be entrusted to the 
sheriff.** This description, already long, leads into a general dis- 
cussion of unlawful distress,*° and thence by a natural transition 
to the action of mesne which he treats in a long chapter rich in 
procedural detail.** Next he comes to the writ of naifty and 
cognate matters ** which were not infrequently brought in the 
county court.** Finally, he adds, 


“ there are many pleas which can be pleaded in the county and before 
the sheriff such as pleas concerning medleys, assaults, wounds and such 
like personal actions where process is by attachment and distress; unless, 





81 ; HotpswortH, History or ENGLIisH Law 72. 

82 StraTUTE OF GLOUCESTER, 6 Epw. I, c. 8 (1278). 

83 The writ of justicies occurs as early as the reign of King John; Maitland, The 
History of the Register of Original Writs (1889) 3 Harv. L. Rev. 112. 

84 Frera lib. II, cc. 43-44, 47, 49. 

85 Tbid. cc. 45-46, 48. 

86 Ibid. c. 50. 

87 Tbid. c. 51. 

88 Cf, Cuester County Court Roits 26/195, 42/56. 
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however, the plaintiff alleges a breach of the king’s peace in which case 
the plea must be in the king’s Bench or in the Bench at Westminster. 
So too with pleas of customs and services, debts and countless other 
pleas and wrongs.” *° 


The substantial accuracy of Fleta’s essay on the jurisdiction of 
the county court can be established from an important official 
source, the Statute of Wales,*° made in 1284, which had for its 
object the transference of the English county organization into 
that country and therefore had to describe with some detail the 
essentials of the system. 

With the period after the death of Edward I we are not strictly 
concerned here, since the rolls of the county of Chester have not 
been printed for later years than 1289, although it is stated that 
a long series exists in the Public Record Office extending through 
the fourteenth century. We shall therefore make only one brief 
remark on the later history of the county court. It is the unani- 
mous opinion of the historians that the county court fell into the 
utmost decay by the close of the middle ages and never recovered. 
This seems to be somewhat exaggerated. It is worth remember- 
ing that county courts did not all have the same ultimate origins 
and that they preserved some traces of individuality even very 
late in their history — Chester, for example, was intent on pre- 
serving the writs of justicies from falling into desuetude ** — and 
that therefore the decline of all county courts did not proceed at 
the same pace or to the same extent. One at least was active 
enough to produce a little book of practice as late as the year 
1818 with this interesting title: 


“ A Guide to the Practice of the County Court of Somerset: containing 
a variety of Precedents of Declarations, and other Pleadings, Tables of 
Costs, &c. &c. at present in general Use, and allowed in this Court. By 
W. Baker. Sherbourne: printed by J. Langdon and Son.” 





89 Frera lib. II, cc. 21, 51. This last phrase recalls HencHAM, Macna SUMMA 
(1660) c. 2, where the treatment of the county court is very brief. Hengham’s most 
interesting contribution is his fourth chapter where he enumerates the matter which 
the court may be called upon to record — many of them being procedural details 
of litigation which takes place in the superior courts. 

40 12 Epw. I (1284). 

#1 ; HotpswortH, History or ENcLIisH Law 188-89. 
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The dedication is dated December 1, 1818, and the volume con- 
sists of eighty-four pages devoted to an explanation of the pro- 
cedure of the court, illustrated with numerous examples.*? 

The foregoing remarks, we hope, will serve at least as an indica- 
tion of the problem which awaits the historian who would define 
the jurisdiction of the county court and trace the various lines of 
development which have contributed to its formation. The docu- 
ments which have just come to light already make important con- 
tributions to our knowledge of the institution, and doubtless will 
soon be followed by others. The crucial problem, however, will 
have to be solved without much assistance from this direction. It 
is in the Norman age and the early thirteenth century that the 
great changes were taking place, and from so early a period there 
is no likelihood of finding any rolls. The Leges Henrici Primi, 
Glanvill, charters, chronicles, and the financial records of the 
central administration contain practically all the available infor- 
mation and constitute a mass of material as refractory and difficult 
to handle as any to be found in English history. 

We must pass on, therefore, to a brief description of the more 
salient features of the rolls, and so the remainder of this paper 
will be devoted to a few topics upon which definitely new light is 
shed by the newly discovered documents. 

First as to the rolls themselves. Why should it be that when the 
king’s courts require a record of proceedings in the county court, 
the county has to resort to such ancient methods as sending four 
knights, who may even have to undertake to maintain the truth of 
their record by means of battle? ** Why did it not suffice to send 
a transcript of the roll? In short, why were the rolls not considered 
as records, and the court as acourt of record? This is a difficult 
question, and particularly so during our period, for as yet the idea 
of record was hardly defined. In fact the curious modern definition 





42 Lest this should be thought an isolated example, the following list of practice 
books on the county court is submitted to the reader: SHEPPARD, SURVEY OF THE 
County Jupicatures (1656), commonly called the County Court, Hundred Court, 
and Court Baron. Witt. GrEENWoop, BovAevrnpwoy oR A PracTICAL DEMONSTRA- 
TION OF County JupIcaTuRES (1659). By 1730 this treatise had reached its ninth 
edition. Darron, OrricE AND AUTHORITY OF SHERIFFS (1623, 1662, 1670, 1682, 
1700) (and an abridgment by the author, 1628) ; this work contains a fair section 
on the county court. Sweet, THE PRAcTICE oF THE County Courts (2d ed. 1835). 

48 For an example, see Setect PLEAS OF THE CROWN (1887) No. 192. 
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of a court of record as being one which can fine and imprison “* is 
itself evidence that the term “ court of record ” has had a tortuous 
history. The origin of the definition may perhaps lie in the rules for 
pleading various sorts of judicial memoranda, the word record being 
appropriated to those whose existence it had become customary to 
establish by the inspection of, or the mere production of an official 
copy of the original, and not by witnesses or by averment to the 
country.*® All this, however, is for our purposes still in the future. 

What degree of authority was attributed to the rolls of the 
county in the later thirteenth century? As early as 1166 there 
were occasions when the sheriff ought to make a written memoran- 
dum, but for more general purposes it sufficed for him at that date 
to send two lawful men to bear the record of the county and the 
hundred to the king’s justice when suspected criminals are called 
before him.** In 1275 it was required by statute *’ that sheriffs 
have rolls duplicating the rolls kept by the coroners, so as to serve 
as a check upon the latter officials who of late had been “ mean per- 
sons and undiscreet.” This enactment therefore specified that 
certain matters ought to be enrolled by sheriffs, but it did not es- 
tablish a new class of archive, nor materially modify existing 
enrollments. Indeed an examination of those of our Chester rolls 
which are earlier than the statute will show that they are already 
full of this sort of information, while earlier still, in 1243, we learn 
that the suitors of Sussex were fined “ because they had no rec- 
ord.” *® Indeed, every sort of matter, whether it be the business of 
the county or the sheriff, is to be found in these documents — and 
here let it be observed that the rolls attempt no distinction between 
the different classes of jurisdiction exercised by or in the county 
court.*® All sorts of matters that seem memorable are enrolled 
without distinction or arrangement. Once made, it is moreover 
clear that reference was made to the enrollments for various pur- 
poses; in 1288 we get a clear case of a party vouching the roll in 
support of his contention that a previous suit had been settled in a 





44 Per Lord Holt in Groenvelt v. Burwell, 1 Ld. Raym. 454, 467 (1697). 

45 Co. Lrr. 117b. 

46 Assize of Clarendon (1166) cc. 4, 18. 

47 StaTuTE OF WESTMINSTER I, 3 Epw. I, c. 10 (1275). 

48 (1922) 1 Cams. Hist. J. 105. 

49 The peculiar treatment of pleas of the crown in the earliest rolls is hardly 
more than a temporary exception to this general rule. See infra pp. 667, 669. 
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particular way and losing his case because upon examination the roll 
did not bear him out.” It is not easy to distinguish such an enroll- 
ment from a true legal record, and it may be that the county court 
came near to having a record, at least within its own jurisdiction. 

Whether the king’s court would accept its enrollment is, of 
course, quite another matter. It cannot be denied that there is 
some difficulty in reconciling this case on the Chester roll with the 
recital in a statute of 1285 ™ that a tenant can disclaim in a county 
court holding land of his lord with perfect impunity as the county 
is not acourt of record. Perhaps other counties did not keep their 
rolls as methodically as Chester did ** (although the Cornwall roll 
of 1333 which Professor Morris has printed seems in every way 
as full); or more likely, the crown deliberately adopted the policy 
of depressing the local institutions which might otherwise hinder 
that centralization upon which the expansion of the common law 
was dependent. Certainly the county court never quite succeeded 
in establishing the authenticity of its rolls outside it own jurisdic- 
tion, and the old methods of recordari facias loquelam, pone, and 
false judgment remained the proper methods of evoking or review- 
ing its proceedings.** In one respect only was it conceded that a 
county court could have a record, and that was in outlawry, which 
was regularly returned to the superior courts under certiorari.™* 
One of the documents printed by Professor Morris shows a still 
more curious method of ascertaining what went on in the county; a 
chancery clerk was sent out with instructions to inquire of a liti- 





50 CuEstER County Court Rotts 94/165; cf. ibid. 60/51; this latter passage 
is significant, for it shows that not only acts done im the county court, but also 
acts done by the county court, can appear on the rolls. There is no distinction of 
the various jurisdictions. 

51 STATUTE OF WESTMINSTER II, 13 Epw. I, c. 2 (1285). Line 9 of the translation 
in 1 Stat. REALM 72 (1810), can be made more intelligible (if not more graceful) by 
reading “ aught ” for “ ought.” For a disclaimer in the county court, see CHESTER 
County Court Rotts 29/220. 

52 The care with which the entries were made can be seen from such passages as 
Cuester County Court Rotts 3/7, where a long addition was made (apparently 
in a blank space purposely left) some twenty-six months after the principal entry. 

' 58 The forms of these writs may be seen in the following places: Recordari 
facias loquelam (frequently called re. fa. lo.), in RecistruM Brevrum ORIGINALIUM 
(1687) f. 166; Pone f. 141, in Morris, County Court 168; false judgment in 
REGISTRUM BREVIUM ORIGINALIUM f. 15. 

54 Fincu, Noworexma (1613) f. 116, with which compare STAUNDFOUND, PLEES 
DEL CorONE (1607) 64b. Such a certiorari is printed in Morris, County Court 169. 
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gant whether she had put herself upon the grand assize, or whether 
battle had been waged, and wrote back to say that she had put her- 
self on the assize by attorney.” The firm hand maintained by the 
crown over the sheriffs may also have had something to do with the 
peculiar treatment of their rolls. The sheriff was not allowed to 
separate his official from his private capacity, and so the whole of 
his personal fortune was regarded as a guarantee of his official 
responsibility to the crown and to the people. Hence the necessity 
of selecting men of substance to undertake the heavy liabilities of 
the office. Nor did the sheriff’s responsibilities cease with his term 
of office, nor even with his life, for his heirs may still be called 
before the justices in eyre to produce his rolls and answer for his 
deeds. In this way his rolls and other archives are reduced to the 
position of family papers, and it was long before it became a regu- 
lar practice for one officer to hand them over to his successcr.” 

Whatever the legal authority possessed by these rolls, there can 
be no doubt that they bear matters of the gravest importance, some 
of which seem to rise to the dignity of county legislation. Let us 
take an early example. It comes from the year 1260 and deals 
with a situation which had steadily become more serious, and for 
which no general solution was found until the statute Quia Emp- 
tores settled the matter once and for all in 1290. The problem 
was to prevent subinfeudation or substitution without the consent 
of the lord of the fee and the satisfaction of his lawful demands — 
for it must be remembered that alienation is not yet free.°* Sub- 
infeudation frequently meant a serious loss to the lord, and as early 
as 1217 Magna Carta had contained a general prohibition of the 
practice, without, however, giving the lord any remedy.” It seems 





55 Morris, County Court 167; in line 10 read deforciantem instead of de- 
forciatam. There are several more minor errors as well. 

56 “Up to 1885 . . . when the Lord Chancellor went out, his secretaries de- 
stroyed or took with them any official records which they had kept. . . . The tradi- 
tion of regarding the office records as the personal property of the Lord Chancellor 
of the day . . . continued until quite recently.” Muytstry oF RECONSTRUCTION: 
ReporT OF THE MACHINERY OF GOVERNMENT COMMITTEE (1918) (Cd. 9230) 
70-71; cf. Hatt, Stupres 1s EncuisH Orrictat Historicat DocuMENTS (1908) 7. 
A sheriff’s active files, of course, were handed over, seemingly by indenture. Jenkin- 
son, Plea Rolls of Medieval County Court (1922) 1 Cams. Hist. J. 105. 

87 18 Epw. I (1290) ; 1 Stat. REALM (1810) 106. 

58 See in general 3 HotpswortH, History or EncLisH Law 76-87. 

59 Macna Carta (1217) c. 39. 
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that a bad case of this sort of thing arose, and that the county com- 
bined two functions in one operation by laying down a general rule 
to govern the situation, and at the same time giving judgment on 
the specific case before the court. They therefore declare 
that none should enter a lord’s fee without satisfying him for 
his dues; anyone who enters otherwise can be ejected and can 
have no remedy by the assize of novel disseisin (this, no doubt, 
being already customary); and finally, they “ ordain” that the 
recent trick of conveying by lease and release must be defeated. 
This form of conveyance was employed in order to avoid the forty- 
day rule. A tenant under a lease for years would enter, and then 
accept a release of the fee without the consent of the lord, who, 
mor-over, could not. eject him since he had been in for more than 
forty days. The county now proceeds to enact that if a lord sus- 
pects a termor of having secretly accepted a release, he may dis- 
train him to appear in the county court and there disclose what 
title he claims, and if he has received the fee by release, the lord 
may eject him: “ witness the Abbot of Cumbermere who by this 
was compelled to acknowledge in full court that the toll he held 
from Richard of Wilburgham was for a term of ten years; and 
Richard’s charters which he had for the said toll, he renounced.” 
The conclusion seems irresistible that this piece of legislation and 
the case of the Abbot of Cumbermere™ are closely connected. 
Exactly what the connection is, it is less easy to say. Two sugges- 
tions may be ventured and left to the reader’s judgment. It may 
be that we have here the same sort of procedure which we find in 
the case of Butler v. Hapeton® which was decided in parliament 





60 CuesteR County Court Rotts 5/29. 61 Ibid. 

62; RoTuLt PARLIAMENTORUM (1292) 79; 1 StaT. REALM 109; PLUCKNETT, 
STATUTES AND THEIR INTERPRETATION (1922) 22-23. The practice was widespread 
and the following example will illustrate its use nearly three hundred years 
later in the city of Winchester. During a period of shortage, Robert Bagger “ had 
great plentye and abundance of malte redye in his howse to have byn brewed and 
made in ale for the releiffe and great comfort of the Kynges leige people . . . and 
wold not brewe the same malte ... but lefte brewynge utterlye ...to the 
extreme famyshement of the Kynges leige people of the same cyte; It is therefore 
enacted at the same assemble uppon the ripe and mature consideracion of the ungen- 
till and unnaturall behavior of the sayd Robert Bagger in the premisses . . . that 
the sayd Robert Bagger shall not frome hensforthe be admitted to brewe . . . and 
that everi brewar frome hensforthe leike so offendinge shall leike wyse be dischargid 
frome ony further brewinge. .. .” Brack Boox or WINCHESTER (Bird ed. 1925) 
181-82. The entry is dated 1550. 
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and duly entered on the parliament roll as a law suit between two 
private individuals, and which soon after was treated (and finally 
printed), as a “statute of Waste.” Or, as an alternative hypothe- 
sis, we may suggest that it may have something to do with a pecu- 
liar rule on the application of statutes which we shall consider 
later.** In any case, we find a few months later that one Hugh of 
Venables was accused by his lord of alienating his fee “ contrary 
to the provision of the whole county,” and came into the county 
court where he disclaimed all tenure of the lord. 

As we have seen, the court “ordained” the rule mentioned 
above, and a few months later this ordinance is styled a “ provi- 
sion” —an alternation of terms which is by no means unusual at 
this period, for neither had a specialized meaning.® But our rolls 
contain another name for legislation which is less often found, that 
of “ judicium (judgment).” The word judicium already had the 
meaning of a decision by a court upon litigation before it — the 
writ de falso judicio is an obvious example, to which may be added 
countless passages in Bracton and his successors. But the use of 
the word to mean a general rule intended to apply to all cases of a 
particular class is unusual enough to deserve comment. It was 
possible to use the word in some curious senses: the English ver- 
sions of the Bible speak constantly of the “judgments of the 
Lord ” © which can hardly be regarded as anything but the broad- 
est and most general commands; when “ judges judged Israel ” * 
it is clear that they fulfilled all the functions of government which 
those turbulent times demanded, notably that of conducting mili- 
tary operations; the duties of justices of the peace were by no 
means entirely judicial; while finally it is to be remembered that 
“Lords Justices were frequently appointed to govern England dur- 
ing the reigns of William III and even the first two Georges, when 
the King was abroad, and Lords Justices have governed Ireland 
for considerable periods of its history.”°* It is worthy of note 





83 Infra p. 658 et seq. 64 CuesteR County Court Rotts 29/220. 

65 PLUCKNETT, op. cit. supra note 62, at 33. But see the remarks of Professor 
Powicke, The Baronial Council in Essays in MeEpIAEvAL History PRESENTED TO 
Tuomas FreperickK Tout (1926) 130. It would appear that this entry was also 
described as a “ judgment.” See infra note 69. 

66 PsarMs cxix, 108, etc. 87 JUDGES, iii, 10, iv, 4, etc. 

88 PoLLARD, EVOLUTION OF PARLIAMENT (2d ed. 1926) 63; cf. Turner, The Lords 
Justice of England in (1914) 29 Enc. Hist. Rev. 453. Sardinia had been ruled for 
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that the word judicium is aincnsionally found elsewhere in this same 
sense of a local by-law.” 

Upon the same roll as the provision just mentioned, we find what 
seems to be one of these judicia. It was to the effect that a lord 
need only present his steward once to the Justiciar; if there is a 
change in Justiciars, it is not necessary to present the steward 
again. We are not told whether this statement was made only in 
these general terms, or whether it is a generalization reached by 
means of a specific piece of litigation, but we are given some other 
details which add considerable interest to the entry. “ William de 
Boydel,” we are told, “ dissented, but the county said that his op- 
position should not hold unless he gave security to prosecute.” ”° 
Weare not informed what, or whom, the minority should prosecute, 
still less what the method of the prosecution should be, but clearly 
there are here some interesting problems for the historian of the 
majority principle. The difficulty of translating the word judi- 
cium by any modern term of political science can be seen from 
examples such as this: 


“ Judicium — The county decided that Sir Roger de Venables who . 
sold the wardship of the land lately Richard de Doun’s, must sustain the 
part of Richard’s children which the guardian ought to sustain, because 
by his sale he received full compensation for the wardship of the land.” ** 


Here the word judicium seems applied (as far as the obvious inade- 
quacy of the calendar allows one to judge) to some application of 
equity to an unusual case, perhaps with the suggestion that a rule 
for the future could also be laid down at the same time. 





five centuries by judices (later hereditary), until their title was changed in 1403 to 
that of marquis. 

69 In the city of Exeter, for example, “ Adjudicatum fuit in plena curia ” that 
butchers should pay certain customs (c. 1264). Ancro-NorMAN CUSTUMAE OF 
Exeter (Schopp and Easterling ed. 1925) c. 20. Compare also the famous Judicia 
Civitatis Londoniae in the reign of Athelstan. 

70 CuEester County Court Rotts 6/37; cf. Leges Henrici Primi VII, 7. 

71 A summary of what is known on the matter will be found in 2 Repticu, 
PROCEDURE OF THE House oF Commons (1908) 261-64; Gierke, Uber die Geschichte 
des Majoritatsprinzips in Essays in Lrecat History (1913) 312-35. The idea of 
“prosecution ” naturally suggests a comparison with ancient Greek practice where 
novel legislation had first to undergo a regular judicial trial; an excellent summary 
of this method is given by the late Sir John Sandys in 12 ENcycLopAEDIA BRITANNICA 
(1911) 503; cf. 2 VINOGRADOFF, HISTORICAL JURISPRUDENCE (1922) 133-34. 

72 Cuester County Court Rotts 16/111. 
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Sometimes these judicia lay down rules of law of considerable 
importance. For example in 1260 we find the enactment of a novel 
kind of theft — the impounding of stray animals by public officers 
without observing certain prescribed forms **— which does not 
involve that animus furandi which Bracton so much insisted on.” 

One other piece of weighty legislation must be considered. Pro- 
vision was made with the assent of the whole county and in the 
presence of the Justiciar and other notables, that an alienee of land 
could sue a writ, and be entitled to the same judgment, as his 
alienor, and such suit could be brought by the alienee in his own 
name.” The significance of this depends largely on the date, which 
is September 21, 1260, thirty years before Quia Emptores.”* It 
would require a detailed study of the very obscure history of the 
fee simple during this period to bring out all the meaning of this 
provision; suffice it to say here that it seems to anticipate the 
policy of Edward’s statute which finally made it the law of the 
whole land that the alienee stood exactly in the place of his feoffor. 

There was one other way of achieving the ends of legislation 
and this was with the concurrence of the royal justices in eyre. 
On these solemn occasions the county met the commissioners for 
the transaction of all sorts of business and to undergo a merciless 
inquisition into all that had happened since the last visitation.” 
The rolls of Chester do not as yet afford an example of this proce- 
dure, but a precedent from Kent illustrates the method. Jurors 
presented to Hugh le Bigod, Justiciar in Eyre, that a certain custom 
had been followed in the county,’* whereupon “ it was ordained and 
established on the King’s behalf” that the custom should cease 
throughout the county save in merchant burghs.” 





78 Id. 25/180. 

74 “Sine animo furandi non committitur.” Bracton, De Lecisus f. 15ob. 

75 Cuester County Court Rotts 31/228. 

76 18 Epw. I (1290). 

77 See in general Bottanp, THE GENERAL Eyre (1922). 

78 This presentation of a custom, almost an indictment of it, is remarkably par- 
alleled by Greek legislative forms, whereby a law could be attacked on a variety of 
grounds, both of general fitness and of constitutionality, Cf. Sandys, loc. cit. supra 
note 71. 

79 Attention was first drawn to this document by Mr. H. G. Richardson in The 
London Times Literary Supplement, Jan. 1, 1925, at 9; the text was first printed in 
(1925) 41 L. Q. REv. 252, with a note by Mr. Richardson; while a still fuller treat- 
ment of the whole subject of this eyre, including this incident, will be found in 
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Extensive as were the powers of county courts to legislate, na- 
tional statutes nevertheless had become a necessity, and with them 
came the problem of their reception and interpretation. For the 
history of this great achievement, the county rolls are a new and 
valuable source, for they give us some of our earliest examples of 
the interpretation of statute law, even the latest of them being 
three years earlier than the earliest printed Year Book. Although 
the Provisions of Merton are frequently invoked to aid the enclo- 
sure movement,” the most interesting questions arose out of 
the first and second Statutes of Westminster. The interpretation 
of these famous enactments may well have puzzled the local law- 
yers, for even the sergeants in the Court of Common Pleas found 
them baffling. But whatever vagaries we find in the county rolls 
in the treatment of statutes, one thing is quite certain, and that is 
the unquestioned validity of statutes in the palatinate. At a later 
date, in the fifteenth century, this point will appear open to 
argument.** 

Occasionally we find interesting questions of principle raised 
and these will first be mentioned, for they have considerable gen-- 
eral interest. The Abbot of Cumbermere v. Saunford * was an 
assize of novel disseisin brought by virtue of a recent statute ** 
which for the first time extended the assize to this sort of subject. 
The abbot asserted that he had been disturbed by constant dis- 
tresses whenever he attempted to exercise his right to take estovers 
in acertain wood. The defendant’s main objection was that the 
plaintiff’s writ was a novelty unheard of until the new statute two 
years before gave remedy by assize for the first time. Now the 
disturbance complained of had taken place before the statute, and 
on this ground the defendant alleged that no action lay by this 
writ, since the plaintiff was not seised (and therefore could not 
have suffered a disseisin) since the statute. This construction 
regards the statute as creating a new right which in the circum- 





Jacos, Barontat RerormM AND REeEBeEtLion (8 Oxford Studies 1925) 69, 351-52; 
cf. 1 Pottock AND MAITLAND, History or ENGLIisH LAw 555. 

80 29 Hen. III, c. 4 (1236); Cuester County Court Roxts 6/33, 34; id. 
15/100; id. 20/142; 100/230 (for which see also STATUTE OF WESTMINSTER II (1285) 
Cc. 46). 

81 Crompton, L’AUTHORITIE ET JURISDICTION DES Courts (1594) f. 138b. 

82 CHesteR County Court Rotts 68/120 (1287). 

88 STaTUTE OF WESTMINSTER II, 13 Epw. I, c. 25 (1285). 
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stances the plaintiff had never enjoyed. The situation looks rather 
different, however, when it is remembered that apart altogether 
from the statute the plaintiff could have had recovery by a writ de 
estoverio rationabili which is in the form of a quod permittat and 
may be brought in the county by justicies.** All this is perfectly 
consistent with the preamble of the statute which explains that the 
assize is conspicuous among all actions for its swiftness and con- 
venience, but that its scope has been so far limited to “ free tene- 
ments”; wherefore it is enacted that estovers and a variety of 
other rights of similar nature shall be triable by assize and deemed 
to be “ free tenements.” Whatever may have been the intention of 
the legislature, there can be no doubt that the mode of interpreta- 
tion in the present case is in accord with several other cases which 
all exhibit the same feeling with regard to statutes, their operation 
being restricted to cases in which every material fact occurred after 
the statute.** As Chief Justice Bereford explained, in words which 
have a strangely modern sound, one never knows when a new 
statute is going to change the law; ** and the same idea appears in 
the present case —at the time of the disseisin the disseisors did 
not know that a future statute would render them liable to an as- 
size as well as to the much more leisurely proprietary action.*’ 
They ought therefore not to be prejudiced by the statute. That 
the court shared this view is evident from the fact that the abbot 
finally accepted the issue on his seisin both before and after the 
statute.** 

The following case throws additional light upon one of the most 
curious theories of statute law which have come before the courts 
—the theory that a statute should not be applied in the ordinary 
course of adjudication unless it has already been applied before. 





84 Bracton, De Lecrsus f. 231. 

85 Several such cases are collected in PLUCKNETT, STATUTES AND THEIR INTER- 
PRETATION (1922) 118-20. 

86 Rote v. Anon., Y. B. 32 & 33 Edw. I, 480 (1304). 

87 The presence of a marked criminal element in the assize adds weight to 
this contention. 

88 The defendant raised another point of more special interest when he argued 
that the reason of the statute was to give a remedy to tenants of particular estates. 
There is no support for this interpretation in the text of the statute, nor has the 
proposition been put forward subsequently. There may, however, be some truth 
in it. 
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The statute in question in our present case had enacted in 1278 
that: 

“  , . Similarly let not the heir of a woman, after the death of his 
father and mother, be barred from his action on account of his father’s 
charter, if he demands by a writ of entry the inheritance or the marriage 
portion of his mother which his father alienated during her lifetime, 
unless it were alienated by fine levied in the King’s Court.” °° 


We must first point out a very common misconception that this 
statute created a new form of action, entry cui in vita or entry sur 
cui in vita as the case may be.*° Both these actions existed before 
the statute as may be conclusively proved by the rolls in which 
they are recorded.” Nevertheless, our case assumes that the 
action was created by the statute as was frequently believed at 
the time.*” 

Now in 1287 Henry Brodhetht brought a writ of entry sur cui in 
vita against Urian de St. Pierre and the case proceeded thus: 


“ And the aforesaid Urian comes and defends tort and force . . . and ~ 
says that he ought not to answer to such a writ, nor to such a form of 
entry as is alleged in the demand, forasmuch as the heir of a woman 
whose tenements were alienated by her husband during her lifetime is 
not entitled to an action by a writ of entry, but only to a writ of right; 
nor has a writ of entry such as this ever before issued out of the chancery, 
and he prays judgment. 

“And the aforesaid Henry says that the lord King in his statutes 
issued at Gloucester established that an action by writ of entry was 
available to the heir of the woman in the case proposed, and so he prays 
judgment similarly. 





89 STATUTE OF GLOUCESTER, 6 Epw. I, c. 3 (1278). 

90 If the woman survives her husband she may recover lands of her inheritance 
alienated by him (other thau by fine with her assent) by entry cud in vita; if she 
does not do so, her heir can recover by entry sur cui in vita. 

91 Entry cui in vita is common in Marrianp, Bracton’s Note Boox (1887) ; 
sur cut in vita occurs there but once. Jd. 22, 60. 

82 In 1309, Claver suggested Westminster II, c. 3 (not c. 40 as in Maitland’s 
note) with “ Gloucester” as a variant reading in one manuscript, as the origin of 
Y. B. 2 & 3 Edw. II, 150 (1309). In 1311 Hengham asserted, and all the rest as- 
sumed that he was right, that the Statute of Gloucester, c. 3, was the origin of the 
action. Y. B. 4 Edw. II, 169 (1311). 
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“ And the aforesaid Urian says that although the statute is as Henry 
has alleged, nevertheless no such writ of entry has so far issued out of 
chancery under the statute, and so he prays judgment.” °° 


The court thereupon adjudged that the plaintiff had no recovery 
by this writ, but could sue a writ of right if he cared to. In the 
meantime he is amerced for his false claim. 

This case is now the third known instance in which this theory 
is expressed and it will be well to place it beside the other two for 
the purposes of comparison. They are both considerably later in 
point of date, one of them being from the year 1345 and the other 
from 1410. In the case of 1345 Justice Thorpe remarked that 
“some people hold that statute to be of no value to foreclose the 
King, for it was never put into operation.” Chief Justice Scot 
agreed and ordered the defendant to plead something else.** In 
1410 Norton prefaced his plea to an action on the Statute of Pro- 
visors with the words “saving to us this advantage, that that 
statute has not heretofore been put into effect... .” Nothing 
more appears as to this point, and from the fact that Norton con- 
tinued to argue on the statute and made no further use of the 
“advantage” we may conclude that he had little faith in the 
point.*° 

When first we had occasion to discuss this curious theory, it 
seemed that perhaps it was peculiar to statutes subtracting from 
the royal authority; °° the case of 1410 would place penal statutes 
in the same category, the common element being the need to exer- 
cise special caution and strictness in their interpretation. The 
newly discovered case in the Chester rolls, however, no longer per- 
mits either of these suppositions, but makes it clear that the notion 
was applicable to all sorts of statutes whether they be penal or 
otherwise and whether they restrain the crown or not. In two out 
of the three cases known where the point is raised, the court defi- 
nitely accepted the proposition, and that without remarking on its 





98 CuesTeR County Court Rotts 75/1096. 

94 Rex v. Bishop of Lincoln, Y. B. 19 Edw. III, 170 (1345). The statute was 
that of 14 Epw. III, stat. 4, c. 2 (1340), and its working and history and the 
remarkable circumstances of its repeal are described in Plucknett, Execrabilis in the 
Common Pleas: Further Studies (1921) 1 Camps. L. J. 64. 

95 Rex v. Bishop of St. Davids, Y. B. 11 Hen. IV, f. 39b (1410). 

96 PLUCKNETT, STATUTES AND THEIR INTERPRETATION (1922) 143-44. 
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rarity or indeed commenting on it in any way. There are obvious 
questions to ask — what procedure was adopted in order to obtain 
the first application of a statute? What authority had the priv- 
ilege of enforcing a statute for the first time, if this could not be 
done by the courts in the ordinary course of adjudication? Could 
this authority withhold its permission and thus exercise a virtual 
veto on statutes which had already been approved by King, Lords, 
and Commons? These questions are impossible to answer at the 
present stage of our knowledge; to the first of them alone will we 
hazard a suggestion. There is one case in which a statute recently 
made was brought into the court under the great seal, and perhaps 
this precaution was directed against possible objections of the 
nature under discussion. One other scrap of evidence may be ad- 
duced, although its bearing upon the problem is not quite so cer- 
tain. In 1304 Hengham laid down a rule of process and formally 
called the attention of all the clerks of the bench to what was evi- 
dently an innovation. The Year Book duly narrates all this with 
the curious addition: “‘ And this was done judicially a short time 
after in this term.” *’ Can it be that the same idea prompted this 
note, and that the reporter regarded it as material to the validity 
of the rule that not only did Hengham state it in general terms to 
the clerks, but also that it had been applied judicially for the first 
time by the court? ** 

So much, then, for legislation both royal and local. It now re- 
mains to consider the nature of the common law observed in the 
county and the mode of its administration. It is here that the 
rolls of the county court make their most striking contribution to 
our knowledge of medieval law, for they supplement the evidence 
of the royal plea rolls. The view derived from the study of the 
national courts at Westminster must not be taken too confidently 
as being true also of the administration of justice throughout the 
country, for recourse to the king’s court must still have been the 
exception rather than the rule, and in any case can only be re- 
garded as typical of the capitalist class. The few exceptional 
entries which have been found upon the rolls of the Westminster 





97 Y. B. 14 Edw. III, 138 (1340). 

98 Y. B. 33 & 35 Edw. I, 16 (1307). Some curious 18th century parallels are 
noted in Plucknett, Bonham’s Case and Judicial Review (1926) 40 Harv. L. Rev. 
30, 56-58. 
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courts have only served to emphasize the contrast between the ter- 
ritorial magnate who is deliberately sought by the royal courts and 
the lesser men who hardly ever get to Westminster Hall. For the 
latter, the county court is the natural resort, and there can be little 
doubt that the litigation of the great bulk of the people never pro- 
ceeded further than the county town. Our rolls therefore show us 
the working of the provincial system of legal administration as it 
dealt with the affairs of the smaller local gentry and of the poorer 
classes. It here becomes clear that the problem of the unification 
of England had a double aspect. One phase is familiar — the 
growth of central institutions and the eventual subjection of all 
persons and causes to their jurisdiction; the other is less easy to 
trace and consists in the penetration of the common law even into 
those courts which had hitherto withstood the encroachments of 
the great tribunals of Westminster Hall. It is only in such sources 
as the rolls of the county courts that we can hope to find the details 
of this history. We shall therefore briefly summarize under a few 
broad headings the more remarkable material which throws light 
upon the substantive law administered within the county juris- 
diction. 


REAL PROPERTY 


Interesting light on the administrative side of the crown’s pre- 
rogative rights comes from a case of 1289. Warin de Meynwaring 
held several manors in Cheshire of mesne lords, but in the county 
of Norfolk he had some lands held of the crown in chief; conse- 
quently the wardship of all his properties was due to the crown in 
virtue of its prerogative. It was doubtless to avoid part of this 
burden that on his death bed he conveyed two manors in Cheshire 
to John de Arderne who was seised of them on the 28th and 29th 
of May, 1289. The escheator (whose office it was to watch the 
royal interests) showed remarkable zeal. He seized one of the 
manors on the 30th and the other early on the 31st merely in 
anticipation of the death of Warin which in fact did not occur until 
the evening of the 31st. John’s protest against this indecent haste 
and the irregularity of the whole proceeding resulted in an inquiry 
which elicited the foregoing facts, and the crown withdrew its 
claims against the manors; as the inquest shows, Warin did not 
die seised of them. The incident gives a striking picture of the 
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thoroughness with which the administration watched the interests 
of the crown.” 

Nor were the subjects of the English Justinian less tenacious of 
their rights; we find assizes of novel disseisin brought for ‘“ two- 
thirds of one-third of a piece of waste 30 feet by 13 feet,”*®° and 
for “a heath 10 feet by 2 feet.” *°** In the latter case the writ was 
adjudged insufficient as a doweress and several other interested 
persons were not joined as defendants, the plaintiff being in 
mercy —but he is “pardoned by the justiciar because he is 
poor.” *°? How small these claims really were is not so clear; it 
may be that there were valuable appurtenances and common rights 
attached to these holdings; in one case a plaintiff demanded a 
piece of land four feet by three feet and when the defendant made 
out a strong title accepted a settlement which looks strange — the 
plaintiff grants ten acres of land to the defendant in return for an 
acknowledgment by the latter of his title to the plot in dispute.*” 

The rolls show us a fair selection of the more usual forms of 
action, and occasionally give us some learned discussion about 
them; the famous controversy of the correct moment to tender the 
demi-mark in a writ of right, for example, which was “a great 
question in the law” in 1701, was already a matter of dispute in 
1282.*°* In spite of the complexity and rigidity of the real actions, 
the public seem in general to have valued their privilege of not 
answering for their freeholds save to a royal writ,*°° and then they 
reproduce all the features of an action in the highest courts of 
Westminster. Nevertheless there are a few occasions on which we 
find that a different rule of law is applied in Chester from that 
followed in the royal courts. Thus we find certain defendants 
arguing that “ when a tenement was assigned in dower without a 
plea the growing crops on the land were not included according to 
the rule in the county ” whereupon judgment was given for them. 
Westminster Hall constantly adhered to the contrary.*” 





99 CuHEsteR County Court Rotts 147/286. 

100 Jd, 145/271. 

101 Jd. 138/191. 

102 Jbid. 

103 Jd. 80/5. 

104 Jd. 41/47. Bootu, Reat Actions (folio, 1701) 98. 

105 CHester County Court Rotts 66/104. 

106 Jd, 30/222 with which contrast Bracton, De Lecrsus f. 96; cf. Dyer 316a and 
2 Co. Inst, 81. 
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An interesting example of one of the several medieval equiva- 
lents for a mortgage is to be found in the case of Holm v. Birch- 
eles **’ where the plaintiff demanded a messuage and land by a 
writ of entry ad terminum alleging that the defendant was his 
lessee for a term of years which had now expired. The defendant 
claimed the fee in virtue of the plaintiff’s charter and so the plain- 
tiff was forced to admit that he had made the charter, but said that 
it was as security for a sum of money borrowed of the defendant, 
that the charter had been delivered to one Robert le Blake, and 
that the defendant had refused to accept the money when tendered 
to him and had obtained the charter by bribing Blake. Both 
parties accept trial by jury, and in due course a verdict is returned 
to the effect that the charter was made under these circumstances, 
but that the plaintiff defaulted and so the defendant entered.*® 
This arrangement is really a variant of the form of gage described 
by Glanvill and Bracton ** suitably modified to escape the theo- 
retical difficulties of the shifting fee, and placing a mutual friend 
of the parties in the position of the court with power to enforce the 
forfeit by delivering the charter. It is unfortunate that the roll 
does not record what judgment was given upon the verdict. The 
use of a written deed delivered in escrow to a neutral party was 
quite common, and also went a long way towards supplying the 
lack of a more suitable procedure for actions on contract.**® 


PERSONAL PROPERTY 


The obscurity which reigns over the early history of the law of 
personal property has compelled historians to conclude that the 
solution lies in the proceedings of the local courts. The present 
rolls, however, contain little that is absolutely new, although they 
do give useful confirmation of impressions derived from other 
sources. The old real action for chattels was still in existence as 
may be seen from such passages as the editor has summarized 
thus: 





107 CuesteR County Court Rotts 36/10. 

108 Jbid, 

109 GranviLL, De Lecrsus (1780) x, 6; cf. Bracton, De Lecisus f. 268b. 

110 Numerous references to the medieval use of escrows will be found in Corbin, 
Conditional Delivery of Written Contracts (1927) 36 YALE L. J. 443, 450. 
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“Roger son of Stephen came to claim his ox which he found in the 
hands of Thomas son of Nicholas of Northwich. Thomas said he bought 
it in the open market at Northwich in clear day, and paid toll. Roger 
accepted this statement but the ox was adjudged to him. Thomas was 
acquitted of any offence.” +4 


This and similar cases amply confirm the statements of Bracton. 
Withernam, which is just on the point of turning into replevin, is 
frequently represented on the rolls, and in 1288 we find some in- 
teresting remarks on its nature occasioned by a daring attempt to 
use replevin as a means of trying title to land.*” 

Another case of replevin which has peculiar interest occurred in 
1333 when a lord brought replevin for the taking of beasts from 
divers “of his free tenants whom he is bound to defend.” *** 
There is reason to believe that a lord could bring replevin for the 
beasts of his villein “although he claims no property in them,” *** 
but this case seems the only one where a lord brought it in respect 
of the beasts of his free tenant. It was, however, an extremely 
ancient principle that a lord should assist his tenant in litigation, 
and was probably one of the most valuable incidents of the 
homage-relationship.**° 


CoNTRACT 


Acknowledgments of debt are frequently made in open court, 
and often with the covenant that the debtor shall be liable to dis- 
traint by the sheriff or the king’s bailiffs if he defaults. Equally 
common is the covenant to forfeit 20s if such distress is made; in 
some cases this sum is to go to the bailiff “ for his trouble,” *** while 
in others it is promised as a “penalty” to the barons of the ex- 
chequer.**’ Apparently it was the regular charge for the privilege, 
for whether the debt is 76 marks or only 5 marks, the penalty is 
still the same sum, 20s,'** which in the latter case amounts to thirty 





111 Cuester County Court Rotts 77/222. 

112 Jd. 98/200. 

113 Morris, Earty EnciisH County Court (1926) 184 (from the county court 
roll of Cornwall, 1333). 

114 FyTzHERBERT, NEw NaTurRA BreEviumM (1534) 150. 

115 ; PoLLocK AND Marrtanp, History oF ENGLIsH LAw 300. 

116 Cyester County Court Rotts 44/82. 

117 Id. 39/36. 118 Jd. 108, 109. 
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per cent of the original debt. In one case we find that a grant of 
a life annuity is subject to the sanction of distress by the sheriff 
(although in this case there is no provision for the 20s penalty ).**° 
An enigmatic entry — at least that is all that can be inferred from 
the calendar — in 1289 seems to show that this device could be 
used in a building contract. Richard de Swetenham was respon- 
sible for the repair of the chancel of the church **” of Tarpeley and 
had engaged the carpenter Richard de Neuhall to do the work; 
Swetenham then bound himself in the cost of the work (without 
specifying any obligee) and submitted all his lands and chattels to 
distress by the sheriff if the roof remained unfinished by Christ- 
mas through the carpenter’s default.*** 

There is a considerable quantity of matter about arbitration, but 
in every case it seems that the agreement to arbitrate was made in 
the course of litigation already begun and with the leave of the 
court; *** consequently we find nothing of the formal submission 
and the bond to abide by the award, their place being supplied no 
doubt by the entry on the roll.*** 

The Cornwall roll shows one example of an action upon a simple 


contract. The text is not altogether free from ambiguities, but its 
sense is as follows: 


“ The inquisition was not prosecuted between Peter Blundel querent 
by attorney, and Richard Bras of Merther and Sochius of Tregemunyon 
respondents by their attorneys, in a plea of covenant brought because 
they had agreed with him to keep safely his boat while they used it for 
fishing; which covenant they had broken, to his damage of one hundred 
shillings. Adjourned.” *** 





119 Jd. 58/s0. 

120 By the common law of the church this burden should fall upon the rector, 
but in England the parishioners were generally liable by custom. LyNnpwoop, 
PROVINCIALE (1679) 53 gl. reparacione. 

121 CuHesterR County Court Rotts 151/318. In one case a bailiff had not. 
merely distrained, but had levied and paid the debt. This was held illegal in Wolfe 
v. Martone, Y. B. 3 & 4 Edw. II, 145-46 (1310). According to one manuscript the 
deed actually gave him power to do so, but the court still refused to recognize it. 
Y. B. 4 Edw. II (1311). 

122 Cf. Woodbine, The Origins of the Action of Trespass (1924) 33 YALE L. J. 
799, 802 et seq. 

123 Cuester County Court Rotts 27/196, 33/237, 43/71, 82/27, 124/67. 

124 Morris, Earty Enctish County Court 185. 
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The case is a useful reminder that as late as 1333 the action of 
covenant still had the general character ascribed to it in the 
Statute of Wales **° where we read that the action of covenant can 
be brought for moveables or immoveables, as well as for damages, 
and that since the contracts in covenants are infinite and cannot 
be mentioned specifically, the juries shall find the facts in every 
case with or without the help of documents. It will be noted that 
in the present case there is no assertion (nor denial by the defend- 
ants) of the existence of a sealed writing; nor is it at all likely that 
a promise to use care in handling a borrowed boat would be em- 
bodied in a deed under seal. 


TorT AND CRIME 


The period of our rolls has not quite succeeded in distinguishing 
these two branches of law. It was natural in the existing state of 
society that most of the wrongs commonly occurring should be 
treated as crimes, and it was an old tradition that one form of 
action could serve the double end of punishing the offender and 
compensating the injured. What the division comes, the line is 
drawn somewhat arbitrarily between the pleas of the crown and 
pleas that are common. Then it is possible to treat a trespass as 
though it were a common plea simply by omitting the words 
“against the peace of the King.” ‘Consequently there is hardly 
any separate thought peculiar to either of these two categories. 
. Liability in tort, for example, is scarcely distinguished from crim- 
inal liability. 

Pleas of the crown appear on our county rolls of Chester owing 
to its peculiar jurisdiction; ordinarily they are put on the rolls of 
the coroners, and kept for trial by royal commissioners. Among 
those mentioned in the Chester rolls are some which seem in curi- 
ous company: “ That a dog of Robert of Thelewall’s bit a boy 
dangerously. He made fine.” This brief entry is sandwiched be- 
tween two felonies among the pleas of the crown, and seems to 
have been treated as a crime, for the owner is fined and no mention 
is made of damages.’”* 

One of the most important cases yet discovered in a county roll, 





125 12 Epw. I, c. 10 (1284). 
126 CyesteR County Court Rotts 24/174. 
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however, came to light since the calendar of the Chester County 
Court rolls were published. It is contained in a roll for the county 
of Bedford dated September 27, 1333, now in private hands, 
a description of which by Mr. Hilary Jenkinson, of the public 
record office, recently appeared in the English Historical Re- 
view.** He informs us that the roll is to be published by Dr. 
G. H. Fowler in the Transactions of the Bedfordshire Historical 
Record Society, and has been kind enough to revise our tran- 
script of the case in question. The text *** may be translated 
as follows: 


“County oF BEpFoRD HELD ON MoNnpDAy AFTER THE FEAST OF 
St. MATTHEW THE APOSTLE IN THE SEVENTH YEAR OF THE REIGN OF 
Kinc Epwarp THE THIRD AFTER THE CONQUEST [Sept. 27, 1333]... . 

“ John, son of Robert atte Mor of Ampthill, senior, complains of John, 
son of Ralph atte Mor of Ampthill by a plea of trespass. William le 
Taillour and John, son of Robert atte Mor junior **® are pledges for 
prosecuting. 

“ And the aforesaid John, son of Ralph, is attached to answer by John 
Herm and Maur de Ronhale. And thereupon the aforesaid John, son of 


Robert, complains that the aforesaid John, son of Ralph, on [February 
5, 1332] Wednesday next after the feast of the Purification of the 





127 See note 9, supra. 

128 The text is as follows: 

Comiratus Beprorp’ TeENTus pie LunE Proxrmo Post Festum Sancti Mat- 
THAEI Apostot1 ANNO Recni Recis Epwarpt Tercit A CONQUESTU SEPTIMO.... 
Johannes filius Roberti atte Mor de Ampthull’ senior queritur de Johanne filio: 
Radulphi atte Mor de Ampthull’ deplacito transgressionis. Et sunt plegii de pro- 
sequendo; Willelmus le Taillour et Johannes filius Roberti atte More junior. Et 
predictus Johannes filius Radulphi attachiatus est quod respondeat per Johan- 
nem Herm’ et Maur de Ronhale Et vnde predictus Johannes filius Roberti queritur 
quod predictus Johannes filius Radulphi die Mercurii proximo post festum Purifi- 
cacionis. beate Marie anno regni Regis Edwardi nunc sexto vocavit ipsum Johan- 
nem filium Roberti apud Hampthull’ falsum hominem et infidelem per quod idem 
Johannes filius Roberti perdidit credenciam versus Johannem de Morteyn. de xl. 
s. quos ab eo ex mutuo habuisse debuit a predicto die Mercurii usque diem Jovis 
proximo post festum Annunciacionis beate Marie proximum sequentem vt dicit 
quod deterioratus est ad dampnum xxti. s. et amplius Et inde producit sectam Et 
predictus Johannes filius Radulphi venit et defendit omnem vim et injuriam et 
quicquid &c et quod in nullo est inde culpabilis &c Et hoc paratus est facere legem 
et est ad ad [sic] legem &c. Plegii de lege Ricardus Tyuill’ et Willelmus Archier. 

129 Note that Robert atte Mor has two sons, both named John; the elder is the 
plaintiff, and the younger is one of his pledges for prosecuting. See the remarks of 
Dr. Bolland on Y. B. 6 Edw. II (1313) pt. 11, at xxiii, 
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Blessed Mary in the sixth year of the present King Edward at Ampthill 
called this same John son of Robert a false and faithless fellow: whereby 
the same John son of Robert lost credit with John de Morteyn concern- 
ing forty shillings which he would have borrowed of him, from the said 
Wednesday until [March 26, 1332] Thursday after the feast of the 
Annunciation of the Blessed Mary next following whereby °° he says 
that he has suffered loss to the damage *** of twenty shillings and more, 
and thereof he brings his suit. 

“ And the aforesaid John, son of Ralph, comes and defends all tort and 
force and whatever &c and denies that he is in anywise guilty thereof. 
And of this he is ready to make his law. And he is at his law. Pledges 
for his law: Richard Tyvill and William Archier.” 1%? 


Maitland has long ago given proof that defamation was a fairly 
frequent complaint in manorial courts and in hundred courts in 
private hands,*** but this case for the first time shows that the 
county court was also prepared to give a remedy to the slandered. 
The mode of trial in the county as well as in the manorial courts is 
by wager of law; where the manorial courts give trial by inquest it 
seems to be usually as a privilege.*** 

The more purely criminal side of the county’s work is very much 
in evidence; obviously the maintenance of peace and order is 
largely dependent on the activity of local organizations. Conse- 
quently the rolls are particularly full of interesting material on the 
subject. The roll at times professes to distinguish the pleas of the 
crown from other pleas, but examination shows that the practice 
was soon abandoned; for example, the heading “ Pleas of the 
Crown” on page six of the Chester volume does not apply to all 
the cases following, some of which are real actions, nor are all the 
felonies separated from civil actions. 





180 Reading unde for ut. See note 128, supra. 

131 The clerk has condensed the more usual phrase “ unde deterioratus est et 
dampnum habet ad valenciam. . . .” See note 128, supra. 

132 We have omitted from the text and translation certain letters and figures 
interlined in the original which indicate the essoins cast by the parties. 

183 See the references in 2 PoLLocK AND MAITLAND, History oF ENGLIsH LAw 
538 n.2, to which may be added 1 Bateson, BoroucH Customs (1904) 78-80. 

1384 Tn one case the privilege is bought with sixpence. Serect PLEAS IN MANo- 
RIAL Courts (1888) 170. In another with one-half a sextary of wine (id. 190) ; in 
another jury trial is ordered to ascertain the truth of the charges which the de- 
fendant had circulated against the plaintiff (id. 95——the defendant had craved 
a jury). 
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The appeal of larceny is common; the following case is in typical 
form and illustrates the action admirably; it will be noted that the 
victor himself has the duty of hanging the vanquished (who, it 
would seem, was already dead): 


“ Adam de Witeby appealed John de Albo Monasterio [Oswestry] 
for stealing his mare from the common pasture of Witeby and offered 
proof by his body during the day time, giving gage and finding pledges, 
Lawrence de Stoke and Henry de Sutton. A day was appointed at the 
next county; they appeared in open county duly armed and properly 
equipped and by the oath aforesaid; and on the field of battle Adam de- 
feated and slew John and by judgment of the county hasiged him and led 
away the mare which he had demanded.” *** 


When one thief turned approver against another, it seemed to be 
his duty also to execute the sentence of the court upon his old ac- 
complice.**® One enigmatic entry tells us that “Elis, servant of Sir 
Roger de Montalt, accused Philip, the clerk of Chester, for unjustly 
taking his lord’s chattels.” *** This brings us to the famous con- 
troversy over the history of the law of bailment, and every new 


case which is discovered deserves careful scrutiny. It has been 
said that “a bailee can, and always could, sue one who has taken 
goods from . . . his possession as though he were owner.” ** 
That he has an acton is true; that the action is an appeal, which 
a true owner can also use, is likewise true; but it does not follow 
that a bailee is in the position of an owner. This case is one of 
several cases where an appeal is brought by a bailee, and the appel- 
lant expressly states his position and gives the name of the bailor 
to whom he ascribes ownership, although it is the bailee himself 
who prosecutes the appeal.**® Further into this matter we cannot 
go; but lawyers will remember that new light may confidently be 
expected when more of the county court rolls are published. 

The question of the ownership of stolen goods has been inti- 
mately connected with the law of forfeiture: 





185 Cuester County Court Roiis 23/162. 

136 Jd. 18/121. 

187 Jd. 24/171. 

188 3 HotpswortH, History or ENciisH Law 327. 

189 Serect PLEAS OF THE CROWN (1887) no. 126; cf. MAITLAND, BRACTON’S 
Note Boox 824. 
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“ Men will begin to say that the thief has property in the stolen goods. 
and that this is the reason why the king takes them. As a matter of his- 
tory we believe this to be an inversion of logic: — one of the reasons why 
the thief is said to have property in those goods is that the king has ac- 
quired a habit of taking them and refusing to give them up.” +*° 


Our rolls do not show us the king as a receiver of stolen goods, 
for the procedure was still by appeal rather than indictment, and 
the practice was perhaps still in the future: tradition points to the 
eyre of Northampton of 1329 as being the source of many of the 
burdensome extensions of the law of forfeiture,*** but the publica- 
tion of the eyre of Kent of 1313 shows that some were already in 
existence at the earlier date. The Chester rolls show us nothing 
that can be called oppressive, although the forfeitures were strictly 
enforced. Where the accused had fled, security was taken from 
one to whom he had delivered some chattels, doubtless in order 
that they should be forthcoming if he were subsequently con- 
victed.**? Another case seems to suggest that if a felon were exe- 
cuted outside of the jurisdiction of Chester, his chattels in the 
hands of bailees within the jurisdiction might be forfeited.*** To 
despoil the house of one who had fled (and who is therefore a pro- 
spective outlaw) seems to be a plea of the crown.*** To be found in 
possession of stolen or suspicious goods, even if there was no one 
to claim them, was a perilous thing, especially for a suspicious 
character, for it might land him in prison.*** In Chester the pen- 
alty seems to have been adjuring the county if the offender was a 
young person,**® while for an adult the matter would doubtless 
have been more serious. 

Every medieval court was constantly reminded of the fact that 





140 2 PoLLock AND MAITLAND, op. cit. supra note 133, 166. 

141 FITZHERBERT, CORONE (1516) 284-373. 

142 Cyester County Court Rotts 15/107. 

143 Td, 24/175. 

144 Td. 7/45. 

145 Tue Court Baron (Maitland ed. 1890) 64. 

146 CuresteR County Court Rotts 27/199. It will be noted that the county of 
Westmorland claimed to have a custom of compulsorily putting suspected persons 
upon an inquest of the four neighbouring vills; if the party could not find pledges 
for his appearance while this procedure was in progress, he was committed to gaol 
until the arrival of a commission of gaol delivery. See the extract from an assize 
role of 1278 in Morris, Earty Enciish County Court 158. 
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within the realm there was a foreign competing jurisdiction — that 
of the Church. The county was no exception, and we naturally 
find on its rolls reflections of the religious conditions of the times, 
and traces of the conflict of jurisdiction between Church and 
State. It is well known that one of the principal motives in the 
struggle for the celibacy of the clergy was the fear of the feudaliza- 
tion of ecclesiastical benefices. The danger was pressing, and the 
tendency to make parish churches hereditary was obstinate; as 
late as 1287 we find on the Chester rolls a plea which discloses the 
fact that a certain church had had four hereditary incumbents.*** 

As for the conflict of jurisdiction, the war was waged along a 
front stretching from the king’s court in Westminster to the county 
and even to the manorial court, although it was not necessarily a 
war of laity against clergy. We find, for example, that an abbot, 
prelate though he be, will fine his tenants for pleading before the 
archdeacon instead of in his own lay, manorial court.*** There is, 
however, this difference: the king can use particularly drastic 
measures, prohibiting both the judge of the church and the parties 
from proceeding; yet in the county and inferior courts there seems 
no remedy by prohibition but only an action of trespass.**® 


PROCEDURE AND CONSTITUTION 


Some day it will be possible to reconstruct the proceedings in a 
typical county court; at present only occasional hints are avail- 
able, but they are sufficient to show that there is important matter 
hidden in its history. For example, the courts at Westminster 
were singularly late in admitting the evidence of witnesses and in 
developing that law of evidence which is so prominent an element 
of the common law. Yet it is clear that borough and mercantile 
courts employed witness proof, and the Chester rolls now reveal its 
existence in the county court. We read that “ Gilbert de Wilmis- 





147 CyestER County Court Rois 59/51. 

148 Serect Preas Iv Manoriat Courts (1888) 113. Cf. Appy, CHURCH AND 
Manor (1913) 167 et seg., and MAKOwER, CONSTITUTIONAL HIsToRY OF THE 
CHuRcH OF ENGLAND (1895) § 22, for further material. 

149 CuesTeR County Court Rotts 42/57. One must be careful not to allege 
that this was in contempt of the king, or the case will be put beyond the compe- 
tence of the county and within that of the courts at Westminster. Morris, EARLY 
EncuiisH County Court 196. 
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lawe and Jordan de Shotiswall are to be summoned to show why 
they did not come to give witness ” **° and that “ Richard de Sud- 
ington was amerced for false witness before the Justiciar.” ** 
Careful thought over such facts as this will accentuate the strange- 
ness of the attitude adopted by the superior courts, and show the 
need for a careful search for the explanation. No doubt it was a 
peculiarity of the county of Chester that it had the “liberty and 
custom” of correcting its own erroneous judgments in a subse- 
quent county court.’ All the same, it is equally clear that error 
would also lie from the county to the “ Lord Edward in council ” 
who sat at London.** It is clear, too, that the defense by “ thwert- 
nic ” was originally a privilege of the men of Chester, rather than a 
survival of primitive ideas of pleading.*°* Nevertheless other 
jurisdictions enjoyed the same privilege, and here as in many 
other cases, what was originally a rare local custom or privilege 
later on became the general right of a much wider public. Of the 
county in its administrative aspects, we shall say nothing; the 
study is already in the hands of competent scholars with special 
equipment in administrative history.*°° To them we may leave the 
distinction between full counties and rear counties,’** and the ap- 
plication of mathematical analysis to the dates upon which various 
counties held their sessions.*™ As to the matter of doomsmen or 
judicatores, which is more the concern of legal historians, the 





150 CHesteR County Court Rotts 99/205. 

151 Jd. 96/192. It is most unfortunate that these two entries give us no clue to 
the nature of the evidence involved, nor whether the offenders were transaction- 
witnesses, witnesses to a deed or charter, or witnesses in the more general sense of 
the word. c 

152 Id. 94/167. 

1538 Td, 31/225. 

154 Stewart-Brown, Thwert-ut-nay and the Custom of “Thwertnic” in 
Cheshire (1925) 40 Enc. Hist. Rev. 13-21. 

155 Professor Morris’ latest study, THE MeprevaAL ENGLISH SHERIFF TO 1300 
(1927), contains much material on the administrative aspect of the county, while 
Miss M. H. Mills (who has already published notable studies on the sheriffs’ ac- 
counts) has examined the Lord Treasurer’s Remembrancer’s Miscellaneous Rolls, 
bundle 5, where financial documents are to be found which are intimately connected 
with the county court rolls. 

156 Morris, Plenus Comitatus (1924) 39 Enc. Hist. Rev. 401; CHEster CounTY 
Court Rotts xxii et seqg.; Morris, THE County Court 97-100. 

157 Alexander, The Dates of Early County Elections (1925) 40 Enc. Hist. REv. 
1-12; Alexander, The Dates of County Days (1925) 3 BuLt. or Inst. Hist. RE- 
SEARCH 89-95. 
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Chester rolls enable a little addition to be made to our knowledge 
on the subject. The view of Stubbs and Maitland that all the 
suitors were doomsmen will require modification. It must now be 
said that although it may be true in the general sense that all 
suitors are answerable for the judgments given in their court, 
nevertheless there are certain people who are in a more special 
way responsible for judgments; and, as Mr. Stewart-Brown ob- 
serves, this function seems to have become hereditary, probably 
because it has been attached to particular pieces of land. Indeed, 
there is a Year Book case which has so far escaped the historians 
of the matter, which asserts as much: John de Tornerghe, we are 
told, owed suit to the court of Dalton and was bound to come to the 
aid of the suitors at every court when a thief was to be judged, 
when a writ of right was pending, or when there was a difficult 
judgment to be done.** This, together with the other instances 
already known, is concerned with an inferior court in private 
hands, and it is to the Chester rolls that we owe the information 
that there were doomsmen as well as suitors in the county court. 
At this point we must leave the matter. When more evidence 
becomes available (as it surely will), the picture can be drawn 
with firmer lines and richer detail. In the meantime we can 
only wait, and search, and above all, publish the recent dis- 
coveries in carefully edited texts. Already the main outlines of 
the county’s history are appearing, and they merit all the his- 
torian’s art and skill. Of all English institutions, save the crown 
alone, the county is the most ancient, and for a long time it was 
the most significant. Throughout that period when it was the 
largest institution in regular constant action, it must have been 
foremost in men’s minds as the most powerful organ of govern- 
ment with which they were usually in contact. Consequently, 
like every active, flourishing institution, it must have reflected 
to a large extent the political and juridical thought of the peo- 
ple. The time has not yet come when one can justly weigh the 
relative importance of the various factors which produced its de- 
cline and ultimate fall; the great question whether the rise of the 
royal courts was the cause or the result of the county’s fall, must 





158 Tornerghe v. Abbot of Furness, Y. B. 15 Edw. III, 107 (1341). In mod- 
ern times suitors faced with a difficult point would take counsel’s opinion. 
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receive careful consideration in the light of much more evidence 
than is before us at the present moment. However interested we 
may be in the beginnings of the royal courts at Westminster, we 
must remember that they were intruders upon territory which was 
already occupied by a more ancient system. A reading of Glanvill 
leaves the impression that the royal court was well aware of this, 
and that it had not yet entertained that dazzling vision of the 
crown, through the machinery of the future common law, becom- 
ing supreme over all persons and causes. Indeed, Glanvill shows 
us a court which is rather anxious to limit itself and to avoid as 
many problems as it can. In Bracton we find a different atmos- 
phere: science, speculation, criticism, all combine to prove the 
vigorous expansion of the new common law. But for a long time 
still, that common law will bear traces of its political and adminis- 
trative origins, and appear almost reluctant to assume the responsi- 
bilities of a national legal system of general application. The con- 
trol of the land was a political necessity, and the royal courts never 
for one moment relaxed their grip on the soil of England. But be- 
yond that, there is hesitation, almost indifference, and whole fields 
of law are left to the local courts, the Church, and the fairs. While 
this state of things continued, the county court must have re- 
mained of great importance, and in its rolls we must look to find 
the deficiencies of the royal jurisprudence supplied. We have now 
the satisfaction of knowing that such rolls did once exist, that some 
have survived, and that the few specimens already available have 
proved of great and varied interest. 


Theodore F. T. Plucknett. 
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MopERN DEVELOPMENTS OF THE DOCTRINE OF UNCONSTITUTIONAL 
ConpiT1ons.— Perhaps no area in American constitutional law has 
provided a more strongly contested battleground than that occupied by 
the so-called doctrine of unconstitutional conditions.1 Of the numerous 
decisions on the subject during the past sixty years only a relatively 





1 For an excellent analysis of the earlier cases, see HENDERSON, THE POSITION OF 
ForeiGN CoRPORATIONS IN AMERICAN CONSTITUTIONAL LAw (1918) c. 8. 
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small number were by a unanimous court. Yet despite vigorous re- 
sistance, the early conception that a state’s right of absolute prohibition 
includes the right to regulate on any terms has been almost entirely 
repudiated. 

It was but natural that the theory of unlimited state control over 
the admission of a foreign corporation enunciated by Chief Justice 
Taney in Bank of Augusta v. Earle* should have resulted in the doc- 
trine that the power to exclude implies the power to admit upon any 
conditions which the state desires to impose.* Such was the emphatic as- 
sertion thirty years later by Mr. Justice Field in Paul v. Virginia,* and 
this statement was supplemented and strengthened by three later deci- 
sions.° Seemingly the clarity and definiteness of these opinions left little 
to be construed or qualified. Nevertheless, a serious problem was almost 
immediately presented by the numerous state statutes demanding from 
foreign corporations the renunciation of the right of removal to federal 
courts as a condition of entrance into the state. In a series of decisions 
continuing down to 1922,° the opposing doctrine, that no condition de- 
priving the corporation of any right secured to it by the Constitution 
could be imposed, was enunciated.’ For a time these two basically 
contradictory theories existed side by side in the strata of American 
constitutional law. 

In a group of cases decided in 1910 involving the extent of the protec- 
tion from state regulation secured to foreign corporations by the com- 





2 13 Pet. 519, 588 (U. S. 1839). 

3 “ Even in the law, the whole generally includes its parts.” Holmes, J., dis- 
senting, in Western Union v. Kansas, 216 U. S. 1, 53 (1910). But it may be ques- 
tioned whether the power to condition an act is logically a part of the power to 
prohibit an act. See Bradley, J., dissenting, in Doyle v. Continental Ins. Co., 94 
U.S. 535, 543 (1876) ; cf. Powell, Nature of a Patent Right (1917) 17 Cov. L. Rev. 
663, 679. 

* 8 Wall. 168 (U.S. 1869). “ Having no absolute right of recognition in other 
states, but depending for such recognition and the enforcement of its contracts upon 
their assent, it follows, as a matter of course, that such assent may be granted upon 
such terms and conditions as those states may think proper to impose.... The 
whole matter rests in their discretion.” Jbid. at 181. 

5 Ducat v. Chicago, 10 Wall. 410 (U.S. 1870) ; Pembina Mining Co. v. Pennsyl- 
vania, 125 U.S. 181 (1888) ; Horn Mining Co. v. New York, 143 U. S. 305 (1892). 
In the two latter cases, the opinions were also by Field, J. 

6 The question was adverted to but not decided in Home Ins. Co. v. Morse, 
20 Wall. 445 (U. S. 1874), where it was held that a state might not ignore 
a petition for removal even under such a statute. In Doyle v. Continental Ins. Co., 
94 U.S. 535 (1876), an injunction to prevent expulsion from the state because of 
removal was denied. The Doyle case was apparently overruled in Barron v. Burn- 
side, 121 U. S. 186, 199 (1887), and a statute demanding a promise not to remove 
held unconstitutional; but in Security Ins. Co. v. Prewitt, 202 U. S. 246 (1906), the 
Doyle decision was reaffirmed. Later decisions distinguished and vitiated the effect 
of both the Doyle and Prewitt cases. Herndon v. Chicago, etc. Ry., 218 U.S. 135 
(1910) ; Harrison v. St. Louis, etc. Ry., 232 U.S. 318 (1914) ; Donald v. Philadel- 
phia & Reading Coal Co., 241 U. S. 329 (1916). Though emasculated, they lingered 
until expressly overruled in Terral v. Burke Const. Co., 257 U.S. 529 (1922). 

7 Bradley, J., dissenting, in Doyle v. Continental Ins. Co., 94 U.S. 535, 543 
(1876); Day, J., dissenting, in Security Ins. Co. v. Prewitt, 202 U. S. 246, 267 
(1906) ; Terral v. Burke Const. Co., 257 U.S. 529 (1922) ; see Lafayette Ins. Co. v. 
French, 18 How. 404, 407 (U. S. 1856) ; Ducat v. Chicago, 10 Wall. 410, 415 (U.S. 
1870). 
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merce clause of the Constitution, the rule of Paul v. Virginia met with 
further reverses.* It was then held that a foreign corporation engaged in 
interstate commerce could not be taxed on the basis of its entire capital 
stock for the privilege of doing intrastate business, at least where the 
two classes of business are practically inseverable.? Furthermore, a 
foreign railroad corporation which had for a long time conducted busi- 
hess in a state might not be subjected to a burdensome tax, not levied 
on domestic corporations, as a condition of its continuance in intrastate 
business.’° While the decisions in these cases involved merely the appli- 
cation of the doctrine of unconstitutional conditions to corporations 
protected under the commerce clause,'* the language of the opinions 
went much further. It was indicated that conditions which demanded 
the relinquishment of rights protected by the Fourteenth Amendment 
were invalid.‘* The development of this conception has been the his- 
tory of the doctrine for the past two decades. 

In Southern Ry v. Greene, it was said that a corporation once 
admitted to do business in a state may become a “ person within the 
jurisdiction ” and entitled to the equal protection of its laws. At one 
time, the possession of permanent property interests in the state was a 
prerequisite to a claim under this clause.‘* But more recent decisions 
indicate that such a strict requirement is no longer imposed.*® Equal 
protection clearly prevents the imposition of a discriminatory tax, or 
the denial of procedural advantages.** However, the extent of the pro- 





8 See HENDERSON, op. cit. supra note 1, at 111, 128, 143. 

® Western Union Tel. Co. v. Kansas, 216 U. S.1 (1910) ; Pullman Co. v. Kansas, 
216 U. S. 56 (1910) ; see Ludwig v. Western Union Tel. Co., 216 U. S. 146, 163 
(1910); cf. Interstate Corp. v. Holyoke Co., 273 U.S. 45 (1927). Of course, it 
had long been recognized that a state might not unduly burden interstate com- 
merce. Cf. Paul v. Virginia, 8 Wall. 168 (U. S. 1869); Internat. Text Book Co. 
v. Pigg, 217 U.S. 91 (1910) ; HENDERSON, o#. cit. supra note 1, at 112 et seq. 

10 Southern Ry. v. Greene, 216 U.S. 400 (1910). It was formerly held that a 
tax measured by the total capital stock was proper if limited by a low maximum 
amount. Baltic Mining Co. v. Massachusetts, 231 U. S. 68 (1913); cf. Internat. 
Paper Co. v. Massachusetts, 246 U. S. 135 (1918). But such is no longer the law. 
Alpha Cement Co. v. Massachusetts, 268 U.S. 203 (1925) ; cf. Cudahy Packing Co. 
v. Hinkle, U. S. Daily, Feb. 19, 1929, at 3117 (U. S. Sup. Ct.). 

11 See Powell, The Changing Law of Foreign Corporations (1918) 33 Pot. 
Sct. Q. 549. 

12 Southern Ry. v. Greene, 216 U.S. 400 (1910) ; cf. White, J., concurring spe- 
cially, in Pullman Co. v. Kansas, 216 U. S. 56, 63 (1910); Day, J., dissenting, in 
Security Ins. Co. v. Prewitt, 202 U. S. 246, 267 (1906). 

13 216 U.S. 400, 413 (1910). 

14 Blake v. McClung, 172 U.S. 239 (1898); Baltic Mining Co. v. Massachu- 
setts, 231 U.S. 68 (1913) ; Cheney Bros. v. Massachusetts, 246 U.S. 147 (1918). 

15 The clause applied where the corporation entered solely to sue. Kentucky 
Co. v. Paramount Exchange, 262 U. S. 544 (1923). But cf. Blake v. McClung, 
172 U. S. 239 (1898). It was also held applicable where the only property in the 
state was good will. Hanover Fire Ins. Co. v. Harding, 272 U.S. 494 (1926); see 
(1927) 40 Harv. L. Rev. 777. , 

16 Hanover Fire Ins. Co. v. Harding, 272 U. S. 494 (1926); Quaker City Cab 
Co. v. Pennsylvania, 277 U. S. 389 (1928). But cf. Philadelphia Ass’n v. New 
Vork, 119 U. S. 120 (1886); Cheney Bros. v. Massachusetts, 246 U. S. 147 
(1918). 

ts Kentucky Co. v. Paramount Exchange, 262 U. S. 544 (1923); Power Mfg. 
Co. v. Saunders, 274 U. S. 490 (1927). 
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tection offered by the due process clause to a foreign corporation seek- 
ing admission is more doubtful. Since a state may not constitutionally 
regulate the extraterritorial affairs of a foreign corporation,’* it would 
seem that submission to such regulation may not be made a condition of 
entrance.’® Thus, though the license tax on a foreign corporation may 
be greater than that on domestic companies,” a fee based on foreign 
corporate property would probably be held invalid. But no case has 
as yet presented the point.”* 

The modern development of the doctrine, however, has not been 
limited to the field of foreign corporations. Close analogies may be 
found in two recent cases holding that, though the state may allow or 
refuse tax exemptions at will, it cannot permit such exemptions in an 
inverse ratio to the amount of tax exempt securities held by the tax- 





18 New York Life Ins. Co. v. Head, 234 U. S. 149 (1914); Fidelity & Deposit 
Co. v. Tafoya, 270 U. S. 426 (1926) ; Compania General de Tabacos v. Collector, 
275 U.S. 87 (1927) ; see Note (1928) 41 Harv. L. REv. 390. 

19 How far will the consent of a corporation to a statute imposing an uncon- 
stitutional condition bar its claim under the due process clause? A requirement of 
consent to sue or be sued only in state courts or to undergo burdensome la- 
tions on interstate business is clearly invalid. Terral v. Burke Const. Co., 275 U.S. 
529 (1922); Sioux Remedy Co. v. Cope, 235 U. S. 197 (1914). And it has been 
held that a state may not, under the due process clause, subject a foreign corpora- 
tion by service on a public official to suit for causes of action arising out of the 
jurisdiction, where the corporation has not actually consented to such service. Old 
Wayne Co. v. McDonough, 204 U. S. 8 (1907); Simon v. Southern Ry., 236 U. S. 
115 (1915). Yet if the corporation in obedience to a statute does appoint an agent 
to accept service, it may not object to service on him for suits arising abroad. Penn. 
Fire Ins. Co. v. Gold Issue Mining Co., 243 U.S. 93 (1917) ; Smolik v. Philadelphia 
& Reading Coal Co., 222 Fed. 148 (S. D. N. Y. 1915). From these cases 
it would seem that a state may constitutionally require consent to service, though 
it cannot force the corporation into its courts for extra-territorial suits without 
such consent. Conriict or Laws RestaTEMENT (Am. L., Inst. 1926) §§ 96-97. 
The problem of due process in regard to service of process, however, is so different 
from that ordinarily presented in cases arising under the Fourteenth Amendment 
that the decisions do not indicate the future course of adjudication. It is believed 
that ordinarily the state cannot require the corporation to consent to any restric- 
tion which the state cannot constitutionally impose upon it without such consent. 
Cf. HENDERSON, op. cit. supra note 1, at 159 et seg.; see infra note 26. 

20 See Kansas City Ry. v. Stiles, 242 U. S. 112, 118 (1916); Cheney Bros. v. 
Massachusetts, 246 U. S. 147, 157 (1918); Hanover Fire Ins. Co. v. Harding, 272 
U.S. 494, 510 (1926). In connection with the Cheney case, cf. Internat. Paper Co. 
v. Massachusetts, 246 U. S. 135 (1918). For the distinction between claims under 
due process and equal protection clauses, cf. People ex rel. Griffith, Inc. v. Lough- 
man, 249 N. Y. 369, 164 N. E. 253 (1928); Jn re Thermiodyne Corp., 26 F.(2d) 
713 (D. Del. 1928). 

21 Language in Air-Way Corp. v. Day, 266 U. S. 71, 83 (1924), indicates that 
this result would be reached, but in that case the company successfully claimed 
additional protection under both the equal protection and commerce clauses. But cf. 
Equitable Life Ass’n v. Pennsylvania, 238 U. S. 143 (1915). Compare also defend- 
ant’s contention in Kane v. New Jersey, 242 U. S. 160, 166 (1916); CoNnFLICT OF 
Laws RESTATEMENT (Am. L. Inst. 1927) §183. Many statutes levy a license 
tax based on the value of capital stock “ used in the state,” measured by the pro- 
portion of property therein. In spite of language to the contrary in the Air-Way 
case, supra, at 84, a statute declaring a set sum as the value of no-par stock has 
been approved. State v. Margay Oil Co., 167 Ark. 614, 269 S. W. 63 (1925), aff'd 
per curiam, 273 U.S. 666 (1927) “on the authority of Roberts and Schaefer Ca. v. 
Emerson, 271 U.S. 50 [1926].” 
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payer.??. Another recent decision declares that although the state has 
full control over the game and fish within its borders, it cannot condition 
their reduction to private ownership by discriminatory regulations on 
shipment in interstate commerce.”* And in Frost Trucking Company v. 
Railroad Commission,”* a statute making all motor transportation com- 
panies common carriers was held a violation of the due process clause 
of the Fourteenth Amendment despite the contention that the right of 
exclusion from the public roads included the right of unlimited regu- 
lation. 

Although the right of exclusion or prohibition has been repeatedly 
asserted,?> modern decisions show an increasing limitation on the 
state’s bargaining power based principally on a broader interpretation of 
the Fourteenth Amendment.*® It seems premature to discuss the ul- 
timate extent or wisdom of the trend, but it is apparent that recent 
cases mark the passing of the earlier theories of unhampered state 
sovereignty." 





INTERPRETATION OF SECTION Two OF THE CLAYTON Act. — An 
early narrow interpretation of § 2 of the Clayton Act* by a lower 





22 Miller v. Milwaukee, 272 U. S. 713 (1927); (1927) 40 Harv. L. Rev. 790; 
National Life Ins. Co. v. United States, 277 U. S. 508 (1928); cf. United States 
v. Ritchie, Fed. Cas. No. 16,168 (D. Md. 1874). 

23 Foster-Fountain Co. v. Haydel, 49 Sup. Ct. 1 (U. S. 1928). 

24 271 U.S. 583 (1926) ; see Williams v. Standard Oil Co., 49 Sup. Ct. 115, 116 
(U.S. 1929) ; cf. Oppenheim, Unconstitutional Conditions and State Powers (1927) 
26 Micu. L. Rev. 176. It is not due process to subject a private carrier to liabilities 
of a common carrier without its consent. Michigan Commission v. Duke, 266 U. S. 
570 (1925). 

25 Hemphill v. Orloff, 277 U. S. 537 (1928); see Fidelity & Deposit Co. v. 
Tafoya, 270 U. S. 426, 434 (1926); Hanover Ins. Co. v. Harding, 272 U. S. 494, 
515 (1926). But cf. White, J., concurring, in Pullman Co. v. Kansas, 216 U. S. 56, 
69 (1910). 

26 Oppenheim, supra note 24. It may well be that a more strict regulation is 
due process in the case of excludable persons than otherwise. Packard v. Banton, 
264 U.S. 140 (1924) ; Yeiser v. Dysart, 267 U.S. 540 (1925) ; Holmes, J., dissenting, 
in Power Co. v. Saunders, 274 U.S. 490, 497 (1927). 

But the increasing number of reversals in cases arising under the Fourteenth 
Amendment in most of which the Court denied the existence of various regulatory 
rights claimed by the states, indicates a tendency towards state restriction which 
cannot but be felt in this field as in others. Cf. Brown, Due Process, Police Power, 
and the Supreme Court (1927) 40 Harv. L. REv. 943. 

27 In Investors’ Syndicate v. Bryan, 113 Neb. 816, 205 N. W. 294 (1925), 
the state court upheld the ouster of a foreign corporation for breach of a statute 
forbidding frauds. The basis was the police power. The case was affirmed, 274 
U. S. 717 (1927), in a per curiam opinion decided “on the authority of Bank of 
Augusta v. Earle, 13 Pet. 519; Paul v. Virginia, 8 Wall. 168; and Pembina Con- 
solidated Silver Mining & Milling Co. v. Pennsylvania, 125 U. S.:181.” One is 
tempted to believe that the memorandum was written by the astral hand of the 
venerated Mr. Justice Field. 


1 Section 2 provides that: “It shall be unlawful for any person engaged in com- 
merce, in the course of such commerce . . . to discriminate in price between differ- 
ent purchasers of commodities . . . where the effect of such discrimination may be 
to substantially lessen competition or tend to create a monopoly in any line of com- 
merce: Provided, That nothing herein contained shall prevent discrimination in 
price between purchasers of commodities on account of differences in the grade, 
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federal court barred the gates to litigation under this section for most 
purposes before its proper scope had been determined by the Supreme 
Court.? Although the section has uniformly been considered appli- 
cable where competition among producers had been restrained,’ its 
applicability had, until recently, been denied where the sole effect 
of the discrimination was to restrain competition among distrib- 
utors. In the initial case of Mennen Co. v. Federal Trade Com- 
mission,* the Circuit Court of Appeals for the second circuit held that 
the phrase, “in any line of commerce,” was ambiguous, and denied its 
applicability to price discriminations restraining competition among 
distributors, on the basis of Congressional committee reports which 
supposedly evidenced such legislative intent.® This case was followed 
by the same court in National Biscuit Co. v. Federal Trade Commis- 
sion,® and from that time on the Commission apparently abandoned its 
efforts to prohibit price discriminations where the effect was a restraint 
only in the line of commerce in which the buyer was engaged.” But 





quality, or quantity of the commodity sold, or that makes only due allowance for 
the difference in the cost of selling or transportation, or discrimination in price in 
the same or different communities made in good faith to meet competition: And 
provided further, That nothing herein contained shall prevent persons engaged in 
selling goods, wares, or merchandize in commerce from selecting their own cus- 
tomers in bona fide transactions and not in restraint of trade.” 38 Stat. 730 (1914), 
15 U.S. C. § 13 (1926). 

2 See note 4, infra. 

3 Although no case has been found squarely deciding the problem, the proposi- 
tion has never been questioned. See note 5, infra. 

+ 288 Fed. 774 (C. C. A. 2d, 1923), certiorari denied, 262 U.S. 759 (1923). The 
Mennen Company sold its products to wholesalers at one scale of prices and to re- 
tailers and codperative buying associations formed by retailers at another. The Fed- 
eral Trade Commission found that the practice substantially restrained competition 
among distributors of Mennen products, and that the respondent was thereby vio- 
lating § 2 of the Clayton Act and § 5 of the Federal Trade Commission Act, and 
ordered that the company cease and desist from the practice. The Mennen Com- 
pany appealed to the circuit court of appeals which reversed the order. In regard to 
the count under the Clayton Act, the court held that price discrimination is for- 
bidden only when its effect is to reduce competition in the line of commerce in which 
the discriminator is engaged. By way of dictum, the court discussed the justification 
for the different sets of prices because based upon functional classification. For a 
further discussion on this, see infra p. 683 et seq. 

5 The court inferred that the substitution of the existing wording for “ with 
the purpose or intent thereby to destroy or wrongfully injure the business of a 
competitor, of either such purchaser or seller,” in the bill as originally introduced, 
necessarily revealed a legislative intent that only restraints on competition in the 
line in which the discriminator was engaged were to be unlawful. 51 Conc. REc. 
16273 (1914). While it is true that § 2 was primarily intended by Congress to 
make unlawful localized price cutting among producers, its language is nevertheless 
sufficiently comprehensive to leave no doubt that this was not the exclusive legis- 
lative intent. See HENDERSON, FEDERAL TRADE COMMISSION (1925) 28, 276-77. 

6 299 Fed. 733 (C. C. A. 2d, 1924), certiorari denied, 266 U.S. 613 (1924). A 
sales policy giving chain stores graduated quantity discounts computed on total 
purchases of all stores belonging to the chain system, and refusing to allow inde- 
pendent retailers to pool their purchases to obtain the same discount on purchases 
of similar quantities, was held to be a fair method of competition and not a price 
discrimination within the prohibition of § 2 of the Clayton Act. The decision ex- 
tended to the case of Loose-Wiles Biscuit Co. v. Fed. Trade Comm., 299 Fed. 733 
(C. C. A. 2d, 1924). 

7 Of 138 orders issued by the Commission for the two fiscal years ending June 
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these prior decisions limiting the scope of the section have recently been 
expressly overruled by the Supreme Court in George Van Camp & Sons 
Co. v. American Can Co.,® and the entire problem of the proper scope of 
the Act has been opened for reéxamination. 

As a matter of statutory construction, the latest decision seems 
eminently sound. For since the phrase used in the statute is free from 
ambiguity, the Court is justified in denying recourse to extrinsic evi- 
dence of a legislative intent which does not otherwise appear in the 
wording of the Act.’ In addition, the decision brings the law governing 
price discrimination into alignment with other branches of anti-trust 
legislation where restraints in all lines of interstate commerce have 
been subjected to legislative prohibition. A ready illustration is offered 
by the rule forbidding resale ‘price maintenance which is considered 
unlawful because it tends to diminish competition among distributors.° 





30, 1927, only two charged violations of § 2 of the Clayton Act. 8 FeperAL TRADE 
Comm, Ann. Rep. (1926) 10; 9 id. (1927) 43. 

From the date of its organization until June 30, 1927, the Commission issued 18 
orders based on $2. Of these, only three were appealed to the circuit court of 
appeals. All three orders, however, were reversed. These cases were Mennen Co. 
v. Fed. Trade Comm., supra note 4; National Biscuit Co. v. Fed. Trade Comm.; 
Loose-Wiles Biscuit Co. v. Fed. Trade Comm., both supra note 6. 

The most important of the few orders issued because of violations of § 2 was that 
following the proceedings against the United States Steel Corporation and eleven 
subsidiaries, directing the respondents to cease fixing prices on the basis of “ Pitts- 
burgh Plus.” The order was never appealed to the courts. In that case the re- 
spondents, doing an annual business of one and one-half billion dollars and produc- 
ing 50% of the American supply of rolled steel, adopted as a basis for computing 
prices the price of the product at Pittsburgh plus an amount equivalent to freight 
charges from Pittsburgh to the purchaser’s plant. This was charged even where the 
steel furnished was actually produced at a factory belonging to one of the respond- 
ents in the vicinity where the purchaser accepted delivery, and where the actual 
freight charges were substantially less than the imaginary freight charge from Pitts- 
burgh. The Commission found that the practice amounted to a price discrimina- 
tion substantially restraining competition, in that purchasers at a distance from 
Pittsburgh were unable to compete with Pittsburgh purchasers except in small areas 
within the immediate vicinity of their places of business. 8 Fed. Trade Comm. 
Dec. 1 (1924). 

8 49 Sup. Ct. 112 (U. S. 1929). The defendant, the American Can Co., en- 
gaging in interstate commerce, manufactured and sold to food packers tin cans used 
in the packing industry, and possessed a monopoly of machines necessary for the 
sealing of the cans sold, which machines were leased to purchasers of cans. The bill 
charged that the defendant discriminated against the petitioner by offering lower 
prices toa competitor for the sale of cans and the leasing of machines, thereby re- 
straining competition among the purchasers and violating § 2 of the Clayton Act. 
From a decree dismissing the bill for want of equity, an appeal was taken to the 
circuit court of appeals, which certified questions to the Supreme Court. In 
answering the questions, the court held that § 2 applies to cases of price discrimina- 
tion restraining competition in the line of commerce in which the vendees of the 
discriminator are engaged. 

® United States v. Missouri Pac. Ry., 49 Sup. Ct. 133 (U.S. 1929); see United 
States v. Trans-Mo. Freight Ass’n, 166 U. S. 290, 318 (1897); United States v. 
Union Pac. Ry., 91 U. S. 72, 79 (1875). 

In regard to the analogous situation of revised statutes, see Hamilton v. Rath- 
bone, 175 U. S. 414 (1899) ; United States v. Bowen, 100 U.S. 508 (1879). In the 
former the Court, at 421, said, “ Prior acts may be resorted to, to solve, but not to 
create, an ambiguity.” 

10 Under §1 of the Sherman Act agreements that the vendee will not resell 
above or below a stipulated price are illegal. 26 Stat. 209 (1890), 15 U.S. C. 
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Since the Court’s interpretation vastly increases the area within 
which the section may be applied, a variety of new problems will un- 
doubtedly confront the courts. The recent tremendous growth of chain 
stores + and codperative buying associations has already had a decided 
effect upon the sales policies of producers; and the resultant price 
scales should be carefully examined to ascertain whether they achieve 
such discrimination as is within the prohibition of § 2. That the courts 
should understand the economic background in which an alleged dis- 
crimination operates seems essential to a proper solution of the suggested 
problems.’* And as a mode of approach, an analysis of the statutory 
prohibition requires that in a particular case consideration be given to 
two questions: (1) is there present a substantial restraint on competi- 
tion; and (2) if so, is such discrimination justified by any express ex- 
culpatory provision of the section? 

Inasmuch as the existence of a substantial restraint on competition 
is a question of fact, the court must necessarily ascertain whether the 
discrimination is being made among business units actually competing 
for the same trade. If not, the provisions of the section are inap- 
plicable.1*? Thus where a producer gives to wholesalers larger trade dis- 
counts than to retailers without discriminating among members of the 
same class, there would ordinarily be no restraint on competition.** 
But where the seller discriminates in price between two competing 
distributors,?° thereby restraining competition between them, it becomes 
necessary to consider whether there is any justification for the practice. 

The justifications specifically permitted by the statute are rather 





§§ 1-7 (1926); Chafee, Equitable Servitudes on Chattels (1928) 41 Harv. L. Rev. 
945, 987. But a producer may lawfully refuse to sell to a dealer who has failed to 
maintain suggested prices, in the absence of an agreement, express or implied, or co- 
operative methods with other dealers in detecting deviations from these prices. 
United States v. Colgate & Co., 250 U.S. 300 (1919). Such a refusal is not a viola- 
tion of the Clayton Act. Great Atlantic & Pac. Tea Co. v. Cream of Wheat Co., 
224 Fed. 566 (C. C. A. 2d, 1915). The use of codperative methods in tracing devia- 
tions from suggested prices, however, amounts to unfair competition within the 
meaning of §5 of the Federal Trade Commission Act. Federal Trade Comm. v. 
Beech-Nut Packing Co., 257 U.S. 441 (1922)., 

11 See Dunn, The Chain Store in Grocery Product Distribution (1927) 14 Nat. 
Grocery Butt. (No. 11) 13; HENDERSON, THE PosITION OF FoREIGN CORPORATIONS 
Iv AMERICAN CONSTITUTIONAL Law (1918) 133. Chain stores now do 30% of the 
country’s retail grocery business with aggregate annual sales of approximately three 
billion dollars. 

12 See Mechem, Price Discrimination as Unfair Competition (1923) 21 Micu. 
L. Rev. 852; (1923) 23 Cov. L. REv. 596. 

18 Baran v. Goodyear Tire & Rubber Co., 256 Fed. 571 (S. D. N. Y. 1919). 
In this case, the defendant, a manufacturer of automobile tires, sold its product to 
automobile manufacturers at lower prices than to tire dealers. The plaintiff, a 
dealer in tires, brought an action for treble damages under § 4 of the Clayton Act, 
alleging a breach of § 2 of the same Act. It was held that § 2 was not violated since 
there was no competition in the sale of tires between manufacturers of automobiles 
and dealers. 

14 Discrimination between wholesalers, as a class, and retailers, as a class, was 
justified by the court in Mennen Co. v. Fed. Trade Comm., supra note 4, at 784. 
The attitude of the court is probably justified by the fact that ordinarily such a 
discrimination would create no restraint on competition. 

15 Competition ordinarily would be restrained where a producer discriminates 
between: (a) wholesalers and codperative buying associations formed by inde- 
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vaguely set forth.** Variations in price because of differences in the 
quality or quantity of the product purchased or in the cost of transport- 
ing it, necessarily are sanctioned.’ But the limits of permissive dis- 
criminations because of differences in the cost of selling are difficult to 
determine. It would seem that where one distributor offers better 
advertising for the product in question, provides the producer with the 
means of liquidating slack lines on short notice, or furnishes stronger 
credit,1* a fair discrimination in his favor should be justified as a due 
allowance for a difference in the cost of selling. While the exemption 
in the statute for discriminations “made in good faith to meet com- 
petition,” *° is conveniently vague, the difficulty of deciding whether it 
is applicable to a particular case is apparent. But where one dis- 
tributor, or one type of distributor, markets the product with greater 
efficiency and thereby better enables the producer to meet the com- 
petition of other producers, a discrimination in favor of such dis- 
tributors might be justified. Moreover, a national producer retains an 
interest in his goods up to the moment of the sale to the ultimate con- 
sumer *° and therefore should be permitted to favor units of retailing 
which will insure the maintenance of the product’s reputation and 
salability. In determining the extent of these statutory exceptions, 
the courts should not condemn discriminations between admittedly 
competing units without evaluating the economic factors involved.” 
To support such a broad interpretation resort may be had to the “ rule 
of reason ” 2? evolved in analogous situations under the Sherman Act.?* 





pendent retailers; (b) chain store systems and independent retailers or codperative 
buying associations; (c) wholesalers; (d) independent retailers. 

Discrimination betwéen wholesalers and incorporated codperative buying asso- 
ciations was justified in Mennen Co. v. Fed. Trade Comm., supra note 4, at 784, the 
court declaring that the corporate fiction might be disregarded and the members 
treated as individual retailers. Inasmuch as permitting discriminations in favor of 
wholesalers would often result in the extermination of these associations, and since 
denying the right to discriminate would force many wholesalers out of business, 
the problem merits careful examination by the courts. Unless, in a particular case, 
there is some peculiar feature justifying a discrimination within the terms of the 
statute, it is difficult to see how the practice can be supported unless the courts 
adopt the view expressed in the Mennen case, that the corporate fiction may be dis- 
regarded, or arbitrarily rule that a discrimination based upon a functional classi- 
fication is permissible in this case even though none of the statutory justifications 
is present. See Mechem, supra note 12. 

In National Biscuit Co. v. Fed. Trade Comm., supra note 6, at 739, the court 
justified price discriminations between chain store systems and codperative buying 
associations, largely on the ground that the credit of the entire organization secured 
the seller in each purchase by a unit in the chain store system, whereas this was 
untrue in the case of purchases by members of the retailers’ associations. 

In the absence of the statutory justifications, the rule of Van Camp & Sons Co. 
v. American Can Co., supra note 8, clearly prohibits discriminating between two 
purchasers belonging in the same class in a fair functional classification, where the 
result is to restrain competition between them. 

16 See the text of the statute, cited supra note 1. 17 J[bid. 

18 Difference in credit as a justification for price discriminations was empha- 
sized in National Biscuit Co. v. Fed. Trade Comm., supra note 6, at 739. 

19 See note 1, supra. 

20 See Chafee, Equitable Servitudes on Chattels (1928) 41 Harv. L. REv. 945, 
946 et seq. 

21 See note 11, supra. 

22 See White, C. J., in United States v. Standard Oil Co., 221 U. S. 1, 60 (1911). 

28 26 SraT. 209 (1890), 15 U.S. C. §§ 1-8 (1926). 
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It would seem that such a discrimination should be permitted if the 
advantage to the producer and the public outweighs the resulting damage 
to the prejudiced distributor. But it should be noted that this would 
not necessarily justify all arbitrary functional classifications fixed by 
individual producers. Ifa discrimination actually restrains competition, 
it must necessarily be justified by business exigencies in order to meet 
with the approval of the courts. 





THE PowWER oF AN AGENT TO BinpD His Principat By Acts BEYOND 
His ACTUAL OR APPARENT AUTHORITY. — Although the decisions which 
impose liability upon a principal for the acts of his agent continue to be 
formulated on the conventional rules of real and apparent authority,’ the 
courts have for reasons of policy actually gone far beyond these familiar 
boundaries of principal-agent responsibility. This tendency has proba- 
bly been motivated by the feeling that business could not be conducted 
with the requisite facility if it were necessary in each instance to go 
behind the agent’s representations and make inquiry of the principal.? 
Moreover, where P and T are both innocent parties, one of whom must 
suffer the loss when A has exceeded his authority, it seems proper that P, 
who has employed A and placed the greater trust in him, should shoulder 
the consequences of the latter’s bad faith. Finally, the agency itself 
may be contemplated as a dangerous instrumentality which is likely to 
cause injury to innocent third persons; and even though the principal 
is without fault, he alone has control and should therefore bear the loss 
as a necessary incident of employing an agent.* 

Where the existence of the principal is disclosed or partially dis- 
closed, there are several classes of cases ° in which no real or apparent 





1 Real or actual authority is the power an agent has to bind his principal, re- 
sulting from a manifestation of assent from P to A that he shall so act for P. Ap- 
parent authority is the power an agent has to bind his principal beyond his actual 
authority, resulting from a manifestation of assent from P to T that A shall so act 
for P. See Seavey, The Rationale of Agency (1920) 29 YALE L. J. 859, 872-74; 
1 MecHeM, AcGency (2d ed. 1914) § 722; TirFany, AGENcy (2d ed. 1924) 40-41; 
Acency REsTATEMENT (Am. L. Inst. 1926) §§ 9-10; (1928) 42 Harv. L. REv. 270. 
In either case, the principal’s liability is based upon ordinary principles of the 
law of contracts. See (1929) 42 Harv. L. Rev. 570; Seavey, supra, at 872; Tir- 
FANY, AGENCY §16. But an extension of P’s liability beyond apparent authority 
cannot be explained on any theory of mutual assent. 

2 See McCord v. Western Union Tel. Co., 39 Minn. 181, 185, 39 N. W. 315, 317 
(1888) ; Griswold v. Haven, 25 N. Y. 595, 599 (1862); Bank of Batavia v. New 
York, etc. R. R., 106 N. Y. 195, 202, 12 N. E. 433, 435 (1887); Smith v. M’Guire, 
3 H. & N. 554, 561 (1858); Hambro v. Burnand, [1904] 2 K. B. 10, 20; Wright, 
Opposition of the Law to Business Usages (1926) 26 Cor. L. Rev. 917, 921. Fora 
general discussion of these policies, see Seavey, supra note 1, at 883-85. 

3 See Hellmann v. Potter, 6 Cal. 13, 15 (1856); Sioux City, etc. R. R. v. First 
Nat. Bank of Fremont, 10 Neb. 556, 564, 7 N. W. 311, 314 (1880); North River 
Bank v. Aymar, 3 Hill 262, 268 (N. Y. 1842) ; New York & N. H. R. R. v. Schuyler, 
34 N. Y. 30, 70-71 (1865); Armour v. Michigan Cent. R. R., 65 N. Y. 111, 122 
(1875) ; Brocklesby v. Temperance Bldg. Soc., [1895] A. C. 173, 181; Fry v. Smel- 
lie, [1912] 3 K. B. 282, 293. 

* See New York & N. H. R. R. v. Schuyler, 34 N. Y. 30, 70-71 (1865); Lick- 
barrow v. Mason, 2 T. R. 63, 70 (1787); Lloyd v. Grace, Smith & Co., [1912] 
A. C. 716, 740; Fry v. Smellie, [1912] 3 K. B. 282, 293. Compare the doctrine of 
Rylands v. Fletcher, L. R. 3 H. L. 330 (1868). 

5 The treatment in this note does not purport to be exhaustive. There are other 
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authority can be found and yet in which the principal is usually held 
to be bound by the acts of his agent. Thus, the principal is bound if the 
agent, having certain authority, acts within the proper scope but for his 
own benefit. And since JT knows that A is authorized to act only in 
P’s interest, no apparent authority can be found. Similarly, where 
the exercise of the authority given to the agent is conditioned upon 
the existence of a fact peculiarly within the knowledge of the latter, 
and even though the condition has not been fulfilled he purports to 
exercise this authority, liability is generally imposed on the prin- 
cipal.’ Here again there is no apparent authority since P has not 
represented that A is empowered either to exercise the authority or 
to state that the condition has been fulfilled when such is not the fact.* 
A principal is also usually held to be bound by the acts of a general 
agent ® which are ordinarily incident to the performance of such an 
agency, even though the acts done are specifically forbidden to the par- 
ticular agent.’° If as part of a recognized trade custom such agents are 





minor classes which might properly have been brought within the present analysis, 
such as: (1) where A disobeys instructions with regard to acting in P’s name or 
disclosing his existence; and (2) where an agent in A’s position is ordinarily 
authorized to issue negotiable instruments or documents of title, and A does so 
contrary te instructions, the instrument reaching a bona fide holder for value. 

6 Hellman v. Potter, supra note 3; North River Bank v. Aymar, supra note 3; 
Exchange Bank v. Monteath, 26 N. Y. 505 (1863); Bank of Bengal v. Fagan, 7 
Moore P. C. 61 (1849); Bryant, Powis & Bryant v. Quebec Bank, [1893] A. ¢. 
179; Hambro v. Burnand, supra note 2; cf. Gleason v. Seaboard Air Line Ry., 49 
Sup. Ct. 161 (U.S. 1929). 

7 Bank of Batavia v. New York, etc. R. R.; Griswold v. Haven, both supra 
note 2; New York & N. H. Ry. v. Schuyler; Armour v. Michigan Cent. R. R., 
both supra note 3; cf. Missouri, K. & T. Ry. v. Hutchings, Sealy & Co., 78 Kan. 
758; 99 Pac. 230 (1908); see Note (1922) 7 St. Louis L. Rev. 117; Note (1923) 
8 180. 

The ordinary case falling within this class is the issue of a bill of lading for 
goods never received, or the improper issue of stock by an agent for his own 
purposes. Whether the agent is acting solely for his own benefit would seem to be 
immaterial. See (1913) 26 Harv. L. Rev. 449. The law is now settled in England 
that the principal is bound. Lloyd v. Grace Smith & Co., supra note 4. In the 
United States, the trend seems to be in the same direction. Thomas v. Atlantic 
R. R., 85 S. C. 537, 64 S. E. 220 (1910); cf. Gleason v. Seaboard Air Line Ry,., 
supra note 6; Untrorm Brits or Lapinc Act § 23; 39 Star. 538, 542, § 22 (1916), 
49 U.S. C. § 102 (1926) ; see 2 Wittiston, Sates (2d ed. 1924) § 4109. 

8 If T went behind A’s representations and made inquiry of P, the latter would 
necessarily have to refer him back to the agent who alone has knowledge of the 
facts. Consequently, A would have apparent authority. Cf. Marx v. King, 162 
Mich, 258, 127 N. W. 341 (1910). But this does not alter the fact that when such 
inquiry is not made, there is no apparent authority. See (1928) 42 Harv. L. Rev. 
270. 

® The distinction between general and special agents has often been criticized. 
See Brutinel v. Nygren, 17 Ariz. 491, 498, 154 Pac. 1042, 1045 (1916); 1 MECHEM, 
AcEncy § 738; Hurrcut, Acency (2d ed. 1901) § 7; Note (1907) 5 Micu. L. Rev. 
665. The difference is one of degree, and it is difficult to draw a hard and fast 
dividing line. Still, the distinction can ordinarily be made in a given case; and 
the courts do make use of it. The usual conception is that a special agent is au- 
thorized to perform only a single transaction, while a general agent is authorized 
to perform a number of transactions. See Butler v. Maples, 9 Wall. 766, 773-74 
(U.S. 1859). 

10 West. Union Tel. Co. v. Heathcoat, 149 Ala. 623, 43 So. 117 (1907); Oak 
Leaf Mill Co. v. Cooper, 103 Ark. 79, 146 S. W. 130 (1912); Three States Lumber 
Co. v. Moore, 132 Ark. 371, 201 S. W. 508 (1918); Gaar, Scott & Co. v. Rose, 3 
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ordinarily authorized to do the act in question, there would be apparent 
authority. Nevertheless, between such accepted usage and the point 
at which the existence of the particular authority is only reasonably 
probable, there lies a penumbra of cases in which an apparent authority 
cannot be found. For example, where an employment manager is 
authorized to hire employees by the month and hires the plaintiff for 
a year, the principal is held liable on the contract even though no evi- 
dence is offered that the wider authority is customary.’ In another 
situation, in which there would be apparent authority as to one who had 
knowledge of a custom or previous course of dealing but T is unaware 
of these essential facts, P is similarly held bound.’* These latter cases 
are difficult to justify; for if there had been no custom or previous 
course of dealing, P clearly would not be bound. Since in both instances 
T is equally ignorant, no liability should be imposed on P in the former 
case. Finally, where an agent, entrusted with a chattel and given a 
limited authorization to sell, pledge, or mortgage it, deals with it in the 
manner authorized but exceeds the specific limitation, the principal’s 
interest in the chattel is properly held to be affected as though the 
agent’s authority had been complete.'* Of course, in all of these cases 





Ind. App. 269, 29 N. E. 616 (1892); Daylight Burner Co. v. Odlin, 51 N. H. 56 
(1871) ; Smith v. Droubay, 20 Utah 443, 58 Pac. 1112 (1899); Napa Valley Wine 
Co. v. Casanova, 140 Wis. 289, 122 N. W. 812 (1909); Voell v. Klein, 184 Wis. 
620, 200 N. W. 364 (1924); cf. Americus Oil Co. v. Gurr, 114 Ga. 624, 40 S. E. 
780 (1902). The absence of apparent authority is not clear in all these cases; but 
they indicate that the courts predicate liability on facts which do not clearly 
disclose apparent authority. This tendency is emphasized by the cases holding that 
T may presume an agency is general from mere knowledge of its existence. Mitchell 
v. Canadian Realty Co., 121 Me. 512, 118 Atl. 373 (1922). 

Particular types of cases in which P is held liable are: (1) When a general agent 
oversteps pecuniary limitations. Butler v. Maples, supra note 9; Young v. Mueller, 
124 Ill. App. 94 (1905); Mitchell v. Canadian Realty Co., supra. Contra: Baines 
v. Ewing, L. R. 1 Ex. 320 (1866). (2) When a general agent oversteps territorial 
limitations. Lightbody v. North Am. Ins. Co., 23 Wend. 18 (N. Y. 1840); see 
(1902) 15 Harv. L. Rev. 489. Contra: Insurance Co. of North Am. v. Thornton, 
130 Ala. 222, 30 So. 614 (1900). (3) When a travelling agent, having no authority 
to do so, pledges his principal’s credit for things necessary for the carrying out of the 
agency. Bentley v. Doggett, 51 Wis. 224, 8 N. W. 155 (1881). Contra: Oxweld 
Say eye Co. v. Hughes, 126 Md. 437, 95 Atl. 45 (1915); see (1915) 64 U. oF Pa. 

. REv. 95. 

11 Oak Leaf Mill Co. v. Cooper, supra note 10. 

12 Smith v. M’Guire, 3 H. & N. 554 (1858); Thurber v. Anderson, 88 Ill. 167 
(1878) ; see Wright, supra note 2, at 920-22; Seavey, supra note 1, at 881; (1928) 
42 Harv. L. Rev. 270; STEELE, AGENCY (1909) 134, n.38. Contra: Sigel-Campion, 
etc. Co. v. Ardohain, 71 Colo. 410, 207 Pac. 82 (1922). 

13 Hatch v. Taylor, 1o N. H. 538 (1840); Schleicher v. Armstrong, 32 S. W. 
327 (Tex. Civ. App. 1895); Brocklesby v. Temperance Bldg. Soc., supra note 3 
(title deeds) ; Fry v. Smellie, supra note 3 (shares of stock) ; cf. Hedger v. Hogle, 
264 Pac. 807 (Cal. App. 1928) ; see Stanton v. Hawley, 193 App. Div. 559, 560, 184 
N. Y. Supp. 415, 416 (1920); Biggs v. Evans, [1894] 1 Q. B. 88, 90. Contra: 
Pedigo & Warder v. Day & Allen, 8 Ky. L. 159 (1886). A tenuous distinction 
has been drawn in a few cases where an agent to sell does so at an auction. In 
these cases, P is held not to be bound. Towle v. Leavitt, 23 N. H. 360 (1851); 
Kelly v. Pelt, 220 S. W. 199 (Tex. Civ. App. 1920); cf. Heap v. Motorists’ Ad- 
visory Agency, Ltd., [1923] 1 K. B. 577. 

If A enters into a different kind of transaction from that authorized, P is not 
bound. Silberfeld v. Solomon, 70 Colo. 413, 202 Pac. 113 (1920) (pledge instead 
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whenever T has actual knowledge or reasonable grounds for believing 
that A is exceeding his authority, he cannot hold P."* 

The lengths to which the courts have stretched the rules of agency 
in their endeavor to make more stringent the responsibility of the prin- 
cipal are illustrated by cases in which the existence of the latter is wholly 
undisclosed. Here the courts seem no less ready to impose liability 
upon the one who, though unknown to the third party, causes the agent 
to-act.° Obviously the question of apparent authority can never arise 
in such cases. Since it is necessary to find a representation by P that A 
is authorized to act as his agent, the doctrine is inapplicable where T 
does not know that A is acting as an agent. 

The present extent of these developments in the law of agency is 
exceedingly vague, and it may well be doubted whether it is expedient to 
determine their precise limitations. The considerations which move the 
courts to protect 7, the more deserving of the two innocent parties, lose 
their force when it is clear that a manifest injustice to the principal 
will result. The line at which these two factors will counterbalance 
each other must be found by the courts in the customary common law 
manner of qualifying case by case. 





of sale) ; Gilman Linseed Oil Co. v. Norton & Worthington, 89 Iowa 434, 56 N. W. 
663 (1893) (sale instead of loan) ; Dorman v. West Jersey, etc. Co., 92 N. J. L. 
487, 105 Atl. 195 (1918) (collection of principal of bond instead of interest alone) ; 
Decker & Sons v. Milwaukee Cold Storage Co., 173 Wis. 87, 180 N. W. 256 (1920) 
(mortgage instead of sale). Factors Acts have in a large measure changed this 
rule when A. is an agent to sell. See 52 & 53 Vict. c. 45 (1889). 

If A’s only authority is to find a purchaser, he does not bind P by a sale. Biggs 
v. Evans, supra; Levi v. Booth, 58 Md. 305 (1882) ; Royle v. Worcester Buick Co., 
243 Mass. 143, 137 N. E. 531 (1922); Pierce v. Fioretti, 140 Ark. 306, 215 S. W. 
646 (1919) ; cf. Robertson v. C. O. D. Garage Co., 45 Nev. 160, 199 Pac. 356 (1921). 
Contra: Carter v. Rowley, 59 Cal. App. 486, 211 Pac. 267 (1922); cf. Hedger v. 
Hogle, supra; Kenny v. Christianson, 200 Cal. 419, 253 Pac. 715 (1927). And if 
possession alone, without any authority to deal with the chattel, is given, even to 
one ordinarily dealing in that type of goods, the owner is not bound by any 
disposition made of it unless the elements of an estoppel are present. Smith 
v. Clews, 114 N. Y. 190, 21 N. E. 160 (1889); Utica Trust, etc. Co. v. Decker, 
244 N. Y. 340, 155 N. E. 665 (1927); Whitehurst v. Garrett, 144 S. E. 835 
(N. C. 1928); see (1929) 42 Harv. L. Rev. 573. But see Mecuem, AGENCY 
§§ 2112-14. 

14 Johns v. Parsons, 185 Ky. 513, 215 S. W. 194 (1919) ; see Bank v, Ohio Val- 
ley Furniture Co., 57 W. Va. 625, 636-40, 50 S. E. 880, 884-86 (1905); (1909) 8 
Micu. L. Rev. 74; Trrrany, Acency §19. TJ is taken to have notice if as a rea- 
sonable man he would have been put on inquiry, and such inquiry would have 
disclosed absence of authority. Apostoloff v. Levy, 186 App. Div. 767, 174 N. Y. 
Supp. 828 (1919); (1919) 19 Cov. L. Rev. 339; Brown v. West, Stone & Co., 69 
Vt. 440, 38 Atl. 87 (1897) ; cf. Baines v. Ewing, supra note 10; see (1909) 8 MIcH. 
L. Rev. 74; Trrrany, loc. cit. supra. 

15 E.g., where A is the general manager and apparent owner of P’s business. 
Watteau v. Fenwick, [1893] 1 Q. B. 346; Hubbard v. Tenbrook, 124 Pa. 291, 16 Atl. 
817 (1889) ; see Seavey, supra note 1, at 880. These cases remain the law despite 
severe criticism. Stern, A Problem in the Law of Agency (1919) 4 Marquette L. 
Rev. 6; see 2 Mecuem, Acency §§ 1767-68. 

When A is given possession of a chattel, the same result is reached. Natzke v. 
Stuart, 16 Ala. App. 29, 75 So. 174 (1917) (sale in unauthorized manner) ; Harrison 
v. Auto Securities Co., 257 Pac. 677 (Utah 1927) (sale when only authority was 
to find a purchaser). Contra: Stanton v. Hawley, supra note 13 (sale when A had 
no authority to deal with the particular chattel). 
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THE UNIFORM SMALL LoAN Law. — In no branch of economics in the 
United States has legislative action been more ruled by prejudice than 
with respect to the usury laws. The result has been that general 
statutes fixing indiscriminately a definite maximum rate of interest for 
all classes of loans have been enacted in most states.?, Conceded almost 
unanimously by economists to be inoperative in controlling the price of 
commercial money,’ such statutes have succeeded only in accentuating, 
in the field of consumptive borrowing, the evils at which they were 
primarily directed. Laudably intent upon protecting the necessitous 
borrower from the mercy of the money lender,‘ the legislatures fixed 
rates of interest so prohibitively low as to drive the entire business 
outside the law. The money lenders flourished upon rates notoriously 
extortionate,® while the borrower, unable to obtain help at legal interest, 
was reduced to seeking it elsewhere at a price which included the in- 
surance of his lender against the risks incident to violating the very law 
which had been passed for the borrower’s protection.” 

The rates for commercial loans may safely be left to competition.® 
But the small borrower because of his immediate needs, his frequent 
desire for their concealment, and his inability to secure aid elsewhere, 
is at a disadvantage in bargaining with his lender.® In such a situation 
the state may properly intervene to restore the balance of bargaining 
power.'® The vast amount of necessitous borrowing is reflected in the 





1 State interest laws may specify: (a) a rate of interest to be applied where the 
parties have not fixed a rate; (b) a rate to be collected where the judgment of a 
court includes interest; (c) the maximum rate which a party may contract to pay. 
For the elements of usury, see 3 Wixtiston, Contracts (1920) $1684. For the 
applicability of such laws to national banks, see Angell, State Usury Laws and the 
Federal Reserve Banks (1921) 7 VA. L. Rev. 536; (1925) 11 VA. L. Rev. 488. 

2 The interest laws of the various states may be found in Huppert, Lecar 
Directory (1928). The rate varies from 6% per annum in New Jersey to the 
unusual rate of 30% in Rhode Island. See Ryan, Usury anp Usury Laws (1924) 
28. For a history of the usury laws, see WEBB, Usury (1899) §§ 1-11. 

3 BENTHAM, DEFENCE OF USuRY (1787); Catvin, De Usuris REsPONSUM 
(1579); Dana, Speech in the Massachusetts House of Representatives, Feb. 14, 
1867, on the Repeal of the Usury Laws in Dana, SPEECHES IN STIRRING TIMES 
(1910) 118. The rate of interest depends on many factors: (a) supply and de- 
mand of capital; (b) risk; (c) duration of the loan; (d) productiveness of capital 
in other fields of investment; (e) amount of the loan. These factors cannot be con- 
trolled by statutes. But see SmirH, THE WEALTH or Nations (1776) bk. II, c. IV; 
cf. Rohrlich, New Usury Law for Old (1925) 57 Cur. Lecat News 271. 

* Ford v. Hancock, 36 Ark. 248 (1880) ; see State v. Griffith, 83 Conn. 1, 3, 74 
Atl. 1068, 1069 (1910) ; 3 WiLListon, Contracts § 1682. 

5 See note 3, supra. 

® Rates ranging from 10% to 40% a month have been common. Eubank, Loan 
Shark and Loan Shark Legislation in Illinois (1917) 8 J. Crm. L. 69, 70; see 
(1928) 6 Proc. Nat. Ass’n Lecat Am ORGANIZATIONS 57, 58. 

7 Smarts, loc. cit. supra note 3. Small loans are generally desired for consump- 
tive purposes. The rate on such loans must necessarily be higher than that on 
commercial loans because: (a) the risk is greater, (b) operating expenses are higher, 
(c) small loan companies receive no deposits and must therefore rely on their own 
capital. Ham, Smart Loan LEGISLATION (1922) 6. 

8 See supra note 3; WARBURG, Essays ON BANKING REFORM (1914) 47. 

® Hizporn, PHILOSOPHY OF THE UNIFORM SMALL Loan Law (1922) 2; RYAN, 
Usury anp Usury Laws 122; see State v. Sherman, 18 Wyo. 169, 181, 105 Pac. 
299, 302 (1909). 

10 ALABASTER, MONEY-LENDERS AND BORROWERS (1908) xxvii; 84 Hans. Des. 
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volume of the small loan business.‘ To supply this need various 
agencies have been developed.'* Philanthropic organizations have been 
founded, but the meagerness of their resources and the stigma of charity 
-have combined to limit their usefulness.1* Moreover, remedial loan so- 
cieties, besides being semi-philanthropic in nature, require chattel mort- 
gages or pledges as security,’* while credit unions grant loans only to 
members.** In spite of the signal value of the work of these organiza- 
tions, they have succeeded only to a limited degree in meeting the needs 
of the small borrower. The solution lies in legislation which will en- 
courage commercial lending by making sufficiently profitable, under 
proper safeguards, the conduct of the business within the law. 

After a thorough investigation of the problem, the Russell Sage Foun- 
dation drafted what is now known as the Uniform Small Loan Law ** 
and which, with some variations, has been enacted in twenty-five 
states.** The Act requires the licensing of all lenders making loans of 
$300 or less at more than the legal contract rate.* An annual license 





(4th ser. 1900) 731. But see Baty, Bargains with Money-Lenders (1906) 7 J. Soc. 
Comp. Lec. anv Int. Law (N. 8.) 392. 

11 In Massachusetts alone during the license year ending Sept. 30, 1925, loans 
amounting to $10,345,070.55 were made by licensed lenders. See ANNUAL REPORT 
Supervisor OF Loan AcenctEs (Pub. Doc. No. 95, Mass. 1925) 2. For the year 
ending Sept. 30, 1927, the loans amounted to $18,349,500.87. Jd. at 2-3; see 
Hopson, Ant1-Loan SHARK License Laws (1919) 5-6, 10-11. 

12 The small borrower finds it difficult to borrow money from banks or pawn- 
brokers since he is unable to offer the type of security required. Under the Morris 
Plan the borrower’s note must be indorsed by two persons of good character. THE 
Morris Pian or InpustriaL LoANs AND INVESTMENTS (Ind. Fin. Corp. 1915) 9. 
Loans are discounted at the rate of 6% per annum plus a service fee of 2% or 
3% for each $100 borrowed, the discount and fee being deducted from the loan 
when made. It has been contended that these companies in fact charge the rate of 
19.2% per annum since the loan must be repaid in weekly installments. (1916) 8 
Proc. Nat. Fep. REMEpIAL Loan Ass’Ns 29. But see THE Morris Pray or Inbus- 
TRIAL LOANS AND INVESTMENTS 52-53. Building and Loan Associations are excel- 
lent in that they have enabled borrowers to purchase homes and by systematic 
payments eventually to pay off the mortgage debt. However, loans must be secured 
by real estate mortgages or the surrender value of the shares owned by the bor- 
rower must at least equal the amount loaned. CLARK AND CHASE, ELEMENTS OF 
Mopern Burrprnc anp Loan AssoctaTIons (1925) 198-199. 

18 Cf, DesyarpIns, THE CoOpERATIVE PEOPLE’s BANK (1914) 1, 2. But see 
Carver, Essays 1n Sociat Justice (1915) 206. 

14 These associations are organized solely for the purpose of supplying loans 
to the necessitous borrower. A rate of interest sufficient to pay operating expenses 
and a small return on the investment is charged. BERGENGREN, COOPERATIVE BANK- 
inc —A Crepir Union Book (1923) 264. 

15 “A credit union is a codéperative organization which is formed among the 
members of an industrial, mercantile, social or other group. . . . It is organized to 
encourage thrift and provide members with credit when in urgent need. Sums paid 
in by members upon shares or on deposits constitute the working capital of the 
credit union.” Coombs, The Credit Union (1922) Year Book Am. Inp. LENDERS’ 
Ass’N 31, 32. 

16 The Act has been held to be constitutional. Warner v. People, 71 Colo. 559, 
208 Pac. 459 (1922); Badger v. State, 154 Ga. 443, 114 S. E. 635 (1922); People v. 
Stokes, 281 Ill. 159, 118 N. E. 87 (1917) ; Dewey v. Richardson, 206 Mass. 430, 92 
N. E. 708 (1910). 

17 See GENERAL Form OF UNIFORM SMALL Loan Law (Russell Sage Foundation, 
1929) 9-11. 

18 Mian Smart Loan Law §1; cf. (1925) 38 Harv. L. Rev. 993-994. 
Under § 4 of the Act the license is not assignable. There is no limitation of $300 in 
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fee *® and a bond of $1000 *° are required. The licensing official may 
specify the manner in which the books and records are to be kept; ** and 
in order to insure observance of the law, he is given power to examine 
non-licensee’s records as well as those of licensees.** To protect the 
borrower, the licensee must comply with specified requirements in the 
making, collection, and repayment of loans.** Chattel mortgages and 
wage assignments may be taken as security, but no more than ten per 
cent of each wage payment may be collected from the employer.** The 
Act further permits an interest rate not exceeding three and one half per 
cent a month on actual unpaid balances. No other fees may be collected 





the Ohio Statute. Onto Gen. Cope (Page, 1926) § 6346. This statute was held con- 
stitutional. Wessel v. Timberlake, 95 Ohio St. 21, 116 N. E. 43 (1916) ; cf. Common- 
wealth v. Young, 248 Pa. 458, 94 Atl. 141 (1915) (statute containing no limitation 
held unconstitutional) ; Commonwealth v. Puder, 261 Pa. 129, 104 Atl. 505 (1918) 
(statute with the limitation held constitutional). 

Section 20 exempts banks, trust companies, building and lean associations, and 
pawnbrokers from the provisions of the Act. The Louisiana statute was held 
unconstitutional for this reason. State v. Jackson, 137 La. 741, 69 So. 158 (1915). 
Contra: Cain v. People’s Salary Loan Co., 15 Ohio C. C. (N. s.) 173 (1912). In the 
majority of states, pawnbrokers are governed by separate statutes, many of which 
permit the pawnbroker to charge a higher rate than the small loan company. For 
the basis of this, see Ryan, Usury anp Usury Laws 137-138. 

19 The license fee is $100. Unitrorm Smartt Loan Law §2. This helps to 
cover the cost of supervision. Cf. The Globe Security & Loan Co. v. Carrel, 106 
Ohio St. 43, 138 N. E. 364 (1922) (city permitted to levy occupational tax). For 
the restrictions imposed upon the use of the license, see §§ 7-9; 2 Op. Att’y GEN. 
Oxnto (1915) 1950; Choice of Name by Money Lender (1928) 165 Law TIMEs 4. . 

20 UnirorM SMALL Loan Law §3. An additional bond may be required. Id. 
§5; cf. N. J. Comp. Star. (Cum. Supp. 1925) $35(14) (bond of $5000 required) ; 
N. Y. Banxinc Law (1917) § 342 (bond required equal to one-tenth of the capital 
stock and not less than $3000) ; see Hopson, op. cit. supra note 11, at 12. 

21 UnirorM SMALL Loan Law §11. Records must be preserved for at least 
two years. 

22 Id. § 10. An investigation may be made at any time. The Missouri statute 
has a desirable provision which requires that an investigation be made at least once 
a year. Mo. Rev. Strat. (Minturn, Ann. Supp. 1927) § 11,932b9; see x Op. Atr’y 
Gen. Onto (1919) 614. 

23 UnirorM SMALL Loan Law §§ 14-15; cf. Jobson v. Masters, 32 Ga. App. 60, 
122 S. E. 724 (1924). Section 12 prohibits the publishing or distribution of mis- 
leading statements concerning rates or terms of loans. The English Moneylenders 
Act forbids invitations to borrow or the employment of canvassers. 17 & 18 
Gro. V, c. 21, § 5 (1927). 

24 UnirorM SMALL Loan Law § 17; Andrews v. State, 3 Ohio App. 436 (1914) 
(taking an-assignment of wages for three years held a violation of the Act). The 
wage assignment is valid only if the loan is given the borrower simultaneously with 
its execution.. 2 Op. Att’y Gen. Onto (1915) 1896. Both husband and wife must 
sign the assignment of wages and chattel mortgage. The constitutionality of this 
requirement has been upheld. Mutual Loan Co. v. Martell, 222 U.S. 225 (1911); 
Wight v. Baltimore & Ohio R. R., 146 Md. 66, 125 Atl. 881 (1924). A copy of the 
assignment and statement of the amount unpaid on the loan, both verified under 
oath, must be served on the employer. Cf. On10 Gen. Cope Ann. (Page, 1926) 
§ 6346(7) (assignment may be recorded) ; Mass. Gen. Laws (1921) c. 154, § 2. 

Section 16 declares a purchase of wages whether earned or unearned a loan 
within the meaning of the Act. Palmore v. Baltimore & Ohio R. R., 142 Atl. 495 
(Md. 1928) (section held constitutional). A number of states have omitted this 
section, and as a result such sales are held not to be within the provisions of the 
Act. Atlanta Joint Terminals v. Walton Discount Co., 29 Ga. App. 225, 114 S. E. 
908 (1922); State v. Mehaffey, 112 Ohio St. 330, 147 N. E. 506 (1925). Contra: 
Rosenbusch v. Frey, 5 N. J. Misc. 312, 136 Atl. 711 (1927). 
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unless paid by the lender to a public official for the recording or releasing 
of security.2* A charge in excess of the permissible rate avoids the loan 
both as to interest and principal,?* and any violation of the Act is a 
misdemeanor, entailing punishment *’ and -possible revocation of the 
lender’s license.** Upon a second conviction for charging excessive fees 
revocation of the license is mandatory.”® 

These provisions indicate that the Act sufficiently protects the bor- 
rower and provides for effective supervision. The section which has 
provoked most criticism is that permitting a rate of interest of three 
and one half per cent a month. The English Moneylenders Act, while 
specifying no rate, provides that the court may, if it finds the interest or 
fees “ excessive’ or the transaction “‘ harsh and unconscionable,” re- 
open the contract and relieve the borrower from the excess.*® This 
statute seems objectionable to the American lawyer in that it permits 
a court to make over a contract. Moreover, it is too vague ** and makes 
uniformity impossible. The Massachusetts statute, recognizing that 
even among small loans there may be differences in classes of loans and 
kinds of security, provides for a maximum of three per cent a month 
and empowers the commissioner to fix lower rates, which may vary 
according to the type of loan.*? Such a method is far more flexible 
than statutory regulation.** Yet it clothes the commissioner with 





25 UnrrorM SMALL Loan LAw § 13. See 2 Op. Atr’y Gen. OnIO (1917) 1094; 
London Realty Co. v. Riordan, 207 N. Y. 264, 100 N. E. 800 (1913). A number 
of states permit fees in addition to the interest charge. N. H. Pus. Laws (1926) 
c. 269, § 17 (3% per month plus a fee); Ore. Laws (Olson, 1920) $6312. New 
York has a further restriction in that net earnings are limited to 15% of the per- 
manent capital. If more than this is earned, the lender must comply with any 
order of the commissioner reducing the rate. N. Y. Ann. Cons. Laws (Cum. Supp. 
1918-20) §§ 350, 364. No recording fees are allowed in Massachusetts. Mass. 
Gen. Laws (1921) c. 140, § 100. The expenses of recording are often high. See 
ANNUAL Report SUPERVISOR OF LoAN AGENCIES (Pub. Doc. No. 95, Mass. 1920) 9. 

The borrower cannot owe the lender more than $300 at any one time. Going 
heavily into debt by borrowing from several lenders should be discouraged. See 
Report SuPERVISOR OF Loan AcEnciEs (Pub. Doc. No. 95, Mass. 1916) 14. 

26 Unrrorm Smartt Loan Law §13; Davis v. Atlanta Finance Co., 160 Ga. 
784, 129 S. E. 51 (1925) ; cf. Bailey v. Williams, 155 Ga. 806, 118 S. E. 354 (1923); 
Kaufman v. Schwartz, 183 App. Div. 510, 170 N. Y. Supp. 318 (1918). The ten- 
dency of modern legislation has been to make usurious contracts illegal only as to 
interest. 3 Witiiston, Contracts § 1683. 

27 UnirorM SMALL Loan Law § 14. 29 bid. 

28 Id. $6. 

80 63 & 64 Vict. c. 51, $1 (1900), amended by 17 & 18 Geo. V, c. 21, $10 
(1927) ; see Reopening “ Harsh and Unconscionable Transactions” (1924) 58 IrisH 
L. T. 65. If a rate exceeding 48% per annum is charged, the rate is presumed to 
be “ excessive ” and the transaction “ harsh and unconscionable.” 

31 MatrHew, Money-Lenpinc (1906) ix; Ryan, Usury ann Usury Laws 
162-64; see 84 Hans. Des. (4th ser. 1900) 694. 

82 Mass. Gen. Laws (1921) c. 140, § 100. The Massachusetts commissioner has 
fixed the rate on three classes of loans: (a) loans secured by Liberty Bonds, 1% a 
month “s (b) loans secured by real estate, 2% a month; (c) all other loans, 37% 
a month. 

88 The Massachusetts plan is symptomatic of the present widespread resort to 
administrative tribunals in many fields, and may well presage the ultimate solution 
of the problem herein discussed. On this subject, see Pillsbury, Administrative 
Tribunals (1923) 36 Harv. L. Rev. 405, 583; Pound, The Growth of Administrative 
Justice (1924) 2 Wis. L. Rev. 321. 
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great power and probably requires expensive administration.** The 
Uniform Small Loan Law attempts a happy medium. In fixing a rigid 
statutory maximum, it may be found ultimately to suffer, to a lesser 
degree, from one of the same weaknesses which has so often been 
exposed in the traditional usury laws. It may be questioned, moreover, 
whether uniformity of rate, under the widely variant conditions existing 
in the United States, is desirable. Nevertheless, the Act marks a 
noteworthy step forward. The rate of three and one half per cent was 
agreed upon only after experience and the investigations of an im- 
partial philanthropic organization proved it to be reasonable and 
proper.*® It has legalized what ought to be a legitimate business, and 
the influx of capital which has resulted therefrom has greatly reduced 
the high charges formerly paid by small borrowers.** 





ENJOINING THE VIOLATION OF A PENAL STATUTE AS BEING AN UN- 
FAIR METHOD OF COMPETITION. — In a recent Texas case,’ the defend- 
ants, dealers in gasoline, gave with each purchase above a specified 
amount a ticket which enabled the recipient to participate in a drawing 
for a motor car. This selling device was found to be a violation of the 
anti-lottery statute; * and the plaintiff, a rival dealer, was granted an in- 
junction against its use by the defendants. The court proceeded on the 
theory that the allurement of the plaintiff’s customers by a continued 
violation of the penal statute could be enjoined as a form of unfair 
competition. The novelty of the decision, together with the possibilities 
of extending the application of the principle upon which it was decided, 
invites an examination of the nature of the tort of unfair competition. 

In recent years there has been a marked tendency on the part of both 
the legislature* and the judiciary * to denounce and suppress unfair 





84 Ryan, Usury anp Usury Laws 165. 

85 It is clear that the rate must not be too low. The rates of 2 and 3% a 
month were found inadequate. BERGENGREN, op. cit. supra note 14, at 267; Ham, 
Smarty Loan LEGISLATION 5-6. It has even been suggested that for unsecured Joans 
under $50 an increase of 14% a month should be permitted. ANNUAL REPORT 
SuPERVISOR OF Loan AcENncres (Pub. Doc. No. 95, Mass. 1920) 7-8; see Hopson, 
Tue Fam Rate or INTEREST FOR SMALL LOANS (1923). 

36 See (1923) 23 Cox. L. Rev. 484, 487; cf. Ideal Anti-Loan Shark Statute 
(1919) 10 J. Crm. L. 129. 


1 Featherstone v. Independent Service Station Ass’n, 10 S. W.(2d) 124 (Tex. 
Civ. App. 1928). 

2 Tex. Penat Cope (1925) art. 254; Tex. Crim. Srar. (1925) art. 654. 

8 The most important American enactment is the Federal Trade Commission 
Act and its amendments, by which the Commission is empowered to investigate and 
suppress unfair competition in interstate and foreign commerce. 38 Stat. 717 
(1914), 15 U.S. C. $45 (1926); 40 Star. 517 (1918), 15 U. S. C. $64 (1926); 
see PuBLIC REGULATION OF COMPETITIVE PRACTICES, NATIONAL INDUSTRIAL CONFER- 
ENCE Boarp (1925). See also § 2 of Clayton Act, 38 Strat. 730 (1914); 44 U.S.C. 
§ 13 (1926) ; Note (1929) 42 Harv. L. Rev. 680. For a description of attempts in 
other countries to cope with the problem, see Notz, New Phases of Unfair Competi- 
tion (1921) 30 YALE L. J. 384. 

* See Mitchell, Unfair Competition (1896) 10 Harv. L. Rev. 275; Rogers, Preda- 
tory Price Cutting as Unfair Trade (1913) 27 Harv. L. Rev. 139; Lukens, Ap- 
plication of Principles of Unfair Competition to Cases of Dissimilar Products 
(1927) 75 U. oF Pa. L. REv. 197. 
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forms of trade rivalry. Any competition which results in depriving 
another of his customers necessarily involves the infliction of pecuniary 
loss. And in the absence of some social sanction in the nature of a 
privilege or justification, the law should afford a remedy for every in- 
tentional invasion of another’s interest in economic security.® In the 
case of trade rivalry, such a privilege does exist, resting, as Mr. Justice 
Holmes has pithily remarked, “ On the economic postulate that free 
competition is worth more to society than it costs.”’ Yet this privilege 
should not be unlimited,® but should cease when the reason for it no 
longer exists.° Thus, although a trader may knowingly destroy another’s 
business for the purpose of improving his own, there is no privilege to 
do similar acts solely for the purpose of injuring the other.*° And 
irrespective of motive, if the methods employed in competition are 
socially undesirable, the privilege should not protect them. In this re- 
spect the growth of a better social conscience ** and the increasing com- 
plexity of business will determine the scope of competitive practices 
which the courts will probably refuse to sanction.’* 

Although the gravamen of the tort of unfair competition is the injury 
to a merchant by the use of methods which are unprivileged because 
socially unjustifiable,* judicial protection has developed very slowly. 
At first injunctions were refused unless the existence of a standardized 
tort was shown. This requirement was satisfied in typical instances by 
evidence that the plaintiff’s customers had been intimated by violence ** 
or that the public had been deceived by the defendant’s passing off his 





5 This is clearly recognized in so early a case as Anon., Y. B. Hen. IV, f. 47, 
pl. 21 (1410), in OtrpHant, Cases on TRADE REGULATION (1923) 259. 

6 See Holmes, Privilege, Malice and Intent (1894) 8 Harv. L. Rev. 1; Ames, 
How Far an Act May be a Tort Because of the Wrongful Motive of the Actor 
(1905) 18 Harv. L. Rev. 411; Carpenter, Interference With Contract Relations 
(1928) 41 Harv. L. Rev. 728, 745. 

T Holmes, supra note 6, at 3; see Wyman, Competition and the Law (1920) 15 
Harv. L. Rev. 427; Carpenter, supra note 6, at 754. 

8 Malice may render actionable what would otherwise be privileged, even 
though injurious, since it indicates that the reasons for which the privilege is 
given are absent. See Ames, supra note 6. 

® A federal reserve bank has been enjoined from presenting for payment at one 
time a great number of checks drawn on other banks in order to coerce them into 
peng the system. American Bank & Trust Co. v. Fed. Reserve Bank, 256 U. S. 
350 (1921). 

10 Boggs v. Duncan-Schell Furniture Co., 163 Iowa 106, 143 N. W. 482 (1913) 
(advertising goods for sale solely to injure the plaintiff); Tuttle v. Buck, 107 
Minn. 145, 119 N. W. 946 (1909) (maintaining a competing barber shop at a loss 
to ruin plaintiff); Christie v. Davey, [1893] 1 Ch. 316 (malicious annoyance) ; 
cf. Keeble v. Hickeringill, 11 East 574 (1809) (firing guns on his own land to spoil 
the plaintiff's hunting). Contra: Passaic Print Works v. Ely & Walker Dry Goods 
Co., 105 Fed. 163 (C. C. A. 8th, 1900) ; see Note (1914) 27 Harv. L. Rev. 374. 

11 “ Unfair Competition consists in selling goods by means which shock judicial 
sensibilities.’ Hough, J., in Margarete Steiff; Inc. v. Bing, 215 Fed. 204, 206 
(S. D. N. Y. 1914). 

12 See Haines, Efforts to Define Unfair Competition (1919) 29 YALE L. J. 1. 

18 See Wyman, supra note 7, and cases cited in the following notes. 

14 Tarleton v. McGawley, Peake 205 (1793) (frightening off customers by 
violence). For modern cases of intimidation by threats and annoyance, see Emack 
v. Kane, 34 Fed. 46 (C. C. Ill. 1888) ; Evenson v. Spaulding, 150 Fed. 517 (C. C. A. 
gth, 1907) ; Gilly v. Hirsch, 122 La. 966, 48 So. 422 (1909). 
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goods as those of the plaintiff.° But new situations demanded judicial 
attention, and old categories were stretched in order to prohibit obviously 
unfair practices.‘* By the astute use of precedents in their cautious 
progression from case to case, the courts avoided the dangerously vague 
method of deciding questions upon individual notions of social policy.*” 

Where, as in the principal case, the competitive method involved 
the violation of an express penal prohibition, the courts have had less 
difficulty; for the social undesirability of such a practice is patent. In 
the most important class of cases, namely, those in which a common car- 
rier sues to enjoin an unlicensed competitor,’* the courts are almost 
unanimous in granting relief. In the usual situation, the plaintiff does 
not have an exclusive franchise, and any properly qualified person would 
be granted a license; for the licensing statutes *° are not designed to bene- 
fit the carriers but rather to provide means for public supervision and 
revenue. Consequently, the carrier’s suit must rest upon the theory 
that it has been deprived of business by the defendant who is not privi- 
leged to compete.”° Similarly, injunctions have also been issued against 
competitors who were committing violations of the labelling,** liquor,?? 





15 Blofield v. Payne, 4 B. & A. 410 (1833); American Waltham Watch Co. v. 
U.S. Watch Co., 173 Mass. 85, 53 N. E. 141 (1890). This is still so much the most 
common: form of unfair competition that writers have often defined the tort as 
the passing off of one’s goods for those of another. See Hopkins, TRADE Marks, 
TrapDE NAMEs AND UNFAIR COMPETITION (4th ed. 1924) 2. For the modern devel- 
opment of this phase, see Note (1925) 38 Harv. L. Rev. 370; Note (1929) 29 CoL. 
L. REv. 44. 

16 Coca-Cola Co. v. Koke Co., 254 U. S. 143 (1920) (imitating the plaintiff’s 
trade name) ; Exchange Tel. Co. v. Gregory, [1896] 1 Q. B. 147 (inducing breach 
of contract); Internat. News Service v. Associated Press, 248 U. S. 215 (1918) 
(publishing another’s news); Aunt Jemima Mills Co. v. Rigney & Co., 247 Fed. 
407 (C. C. A. 2d, 1917) (using plaintiff’s trade name on non-competing goods) ; 
Hurst & Sons v. Fed. Trade Comm., 268 Fed. 874 (D. Va. 1920) (bribing of a cus- 
tomer’s employees). But cf. Kinney-Rome (Co. v. Fed. Trade Comm., 275 Fed. 665 
(C. C. A. 7th, 1921). 

17 The defects of any such test are aptly illustrated by the cases involving the 
use of injunctions in labor disputes. See Smith, Crucial Issues in Labor Litigation 
(1906-1907) 20 Harv. L. Rev. 253, 345, 429; Note (1922) 35 Harv. L. REv. 957; 
(1928) 41 Harv. L. Rev. 770; (1928) 42 Harv. L. Rev. 108, 111, n.22. 

18 New York, N. H., & H. R. R. v. Deister, 253 Mass. 178, 148 N. E. 590 
(1925) ; United Traction Co. v. Smith, 115 Misc. 73, 187 N. Y. Supp. 377 (1921). 
Contra: Healy v. Sidone, 127 Atl. 520 (N. J. Eq. 1923). 

19 In respect to professional licenses, no cases have been found involving suits 
by professional men against unlicensed colleagues. But where the state has sought 
an injunction, it has been denied. Dean v. State, 151 Ga. 371, 106 S. E. 792 (1921); 
State v. Maltby, 108 Neb. 578, 188 N. W. 175 (1922). Where, however, a board 
authorized by statute to sue has sought the injunction, it has been granted. Ken- 
tucky State Board v. Payne, 213 Ky. 382, 281 S. W. 188 (1926) ; Board of Medical 
Examiners v. Blair, 57 Utah 516, 196 Pac. 221 (1921). See Note (1926) 75 U. or 
Pa, L. REv. 73. 

20 It has also been suggested that there is unfair competition because the un- 
licensed carrier by failing to pay taxes may be enabled to charge less than his 
rivals. See Note (1925) 25 Cor. L. REv. 1088. 

21 Choctaw Pressed Brick Co. v. Townsend, 108 Okla. 235, 236 Pac. 46 (1925). 
Contra: Smith v. Lockwood, 13 Barb. 209 (N. Y. 1852). 

22 Long v. So. Express Co., 201 Fed. 441 (D. Fla. 1912), rev’d on other grounds, 
202 Fed. 462 (C. C. A. 5th, 1913) ; see Milliken v. Stone, 16 F.(2d) 981, 983 (C.C. A. 
2d, 1927). A Transvaal case suggests that smuggling might be enjoined at the 
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and lottery laws; ** but several courts have, however, refused to enjoin 
infractions of the Sunday law.** 

Though these cases, where the competitive practice includes a viola- 
tion of a penal statute, are logically well within the tort of unfair com- 
petition, there may be reasons of policy weighing against the granting 
of an injunction. It may be urged that giving equitable relief will 
foster an unwholesome prying by individuals into the private affairs 
of others, thereby infringing upon the discretionary sphere of the pub- 
lic prosecuting officials. This danger may, however, be largely obviated 
by requiring that the plaintiff show a substantial loss to himself before 
relief is given. More serious is the fear voiced by some courts *° that 
the granting of such injunctions in effect ignores the salutary rule that 
equity will not exercise its jurisdiction to prevent crime.?® Undoubt- 
edly equity has the power to enjoin civil wrongs even though such acts 
also happen to be criminal offenses.*”7 The plaintiff is not primarily 
seeking to prevent the persistent commission of a crime but only to 
enjoin a continuing pecuniary injury inflicted in a way which the de- 
fendant cannot possibly justify. Since the defendant is in no worse 
position, procedurally or substantively, than if he had indulged in some 
other form of unfair competition, he cannot claim to be damaged merely 
because the competitive method sought to be enjoined is at the same 
time a violation of a penal statute. Furthermore, unless an injunction 
issues in these cases, the law abiding merchant is without any practica- 
ble remedy.”* Criminal prosecutions are slow and uncertain, and are 
not infrequently difficult to institute when the public injury is slight 
and the violators are numerous and politically powerful. Under such 
circumstances, the trader may be tempted to adopt in self-defense the 
illegal methods of his more unscrupulous competitors. 





suit of an injured competitor. See Patz v. Green & Co., [1907] Transvaal Sup. 
427, 434. 

23 Glover v. Malloska, 238 Mich. 216, 213 N. W. 107 (1927); Featherstone v. 
Independent Service Station Ass’n, supra note 1. The use of lotteries has repeatedly 
been prohibited by the Federal Trade Commission as a form of unfair competition. 
Buddha Tea Co., 1 Fed. Trade Comm. 159 (1918) ; Everybody’s Mercantile Co., 3 
Fed. Trade Comm. 60 (1920). 

24 York v. Ysaguairre, 31 Tex. Civ. App. 26, 71 S. W. 563 (1902); Motor 
Car Dealers Ass’n v. Haines Co., 128 Wash. 267, 222 Pac. 611 (1922). In some 
states an open and repeated violation of the Sunday law is held a public nuisance. 
Hamlin v. Bender, 92 Misc. 16, 155 N. Y. Supp. 963 (1915), aff'd, 173 App. Div. 
996, 159 N. Y. Supp. 1117 (1916). In such states it would seem that a competitor 
might sustain an action as one specially damaged. 

25 Healy v. Sidone, 127 Atl. 520, 521 (N. J. Eq. 1923); York v. “saguairre, 31 
Tex. Civ. App. 26, 29, 71 S. W. 563, 565 (1902). 

26 See 1 Hicu, InyuNcTiIons (3d ed. 1890) 20; Chafee, The Progress of the 
Law: Equitable Relief Against Torts (1921) 34 Harv. L. Rev. 388. 

27 In re Debs, 158 U. S. 564, 593 (1894); Coty v. Prestonettes, Inc., 285 Fed. 
sor (C. C. A. 2d, 1922), rev’d on other grounds, 264 U. S. 353 (1924). An act 
which causes damage to a particular person but which is lawful at common law, 
may become tortious by force of a statute so that an injunction may be had. See 
Ames, Cases in Egurty JurispicTion (1923) 30, n.1. A similar ruling has been 
made concerning zoning laws. First Nat. Bank v. Sarlls, 129 Ind. 201, 28 N. E. 434 
(1891) ; Holzbauer v. Ritter, 184 Wis. 35, 198 N. W. 852 (1924). t 

28 An action at law is as inadequate here as in other cases of unfair competition. 
See Note (1925) 38 Harv. L. REv. 370. 
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ADMISSIONS — By ParTIES AND Privies — OFFER TO COMPROMISE ADMIS- 
SIBLE TO EXPLAIN DELAY IN BrincING Suir. — In an action for personal in- 
juries the plaintiff was asked by his attorney why he had delayed so long in 
bringing suit. The plaintiff was permitted, over the defendant’s objections, to 
testify in reply that the defendant had offered to settle if the plaintiff would 
refrain from suing. In the course of the discussion as to the admissibility of 
this testimony, counsel for the plaintiff stated that it was offered in response 
to remarks made by counsel for the defendant in his opening statement. This 
explanation by the plaintiff’s counsel did not appear in the record. From a 
judgment for the plaintiff, the defendant appealed. Held, that the evidence 
was competent for the purpose for which it was offered. Judgment affirmed. 
Dierks Lumber & Coal Co. v. Tollett, 10 S. W.(2d) 5 (Ark. 1928). 

The offer of a defendant to compromise may logically give rise to an in- 
ference either that the offeror desires to purchase peace or that he admits 
liability. See 2 WicmMorEe, EvmeNnce (2d ed. 1923) § 1061(c). Thus when 
an attempt is made to introduce such an offer in evidence as an admission of 
liability, it should be excluded as irrelevant if the court find as a preliminary 
question of fact that the offeror sought only to avoid the annoyance of a law 
suit. Finn v. New England, etc. Co., 101 Me: 279, 64 Atl. 490 (1906); Col- 
burn v. Groton, 66 N. H. 151, 28 Atl. 95 (1890). Following the test of 
relevancy, the principal case seems sound, since the fact of an offer to settle, 
regardless of the accompanying intent, is relevant in determining the cause of 
plaintiff’s delay in suing. Similarly, in an action brought upon the contract 
resulting from the acceptance of an offer to compromise, the offer is relevant 
and should be admitted to prove the making of such contract. Deere Plow 
Co. v. Anderson, 29 Ga. App. 497, 116 S. E. 38 (1923). Some courts, how- 
ever, exclude offers to compromise not because of irrelevancy but upon the 
ground that public policy demands the encouragement of extra-judicial settle- 
ments and consequently some form of privilege must be extended to negotia- 
tions for such settlements. Garber v. Levine, 250 Mass. 485, 146 N. E. 21 
(1925). It would seem that the theory of privilege if consistently applied 
would exclude all statements made in the course of compromise negotiations 
for whatever purpose they might be offered. See Kenney v. Wong Len, 81 
N. H. 427, 435, 128 Atl. 343, 347 (1925); Graff v. Fox, 204 Ill. App. 508, 
603-04 (1917); cf. La Roche v. Armstrong, [1922] 1 K. B. 485, 489. Never- 
theless, jurisdictions which follow the privilege view admit clear cut admis- 
sions contained in offers to compromise. Wagman v. Ziskind, 234 Mass. 509, 
125 N. E. 633 (1920); see King v. Duffin, 175 Ky. 348, 352-53, 194 S. W. 
355, 357 (1917). It seems justifiable further to limit this uncertain doctrine 
by refusing to extend the privilege beyond cases where the evidence is offered 
to prove liability. On either view, therefore, the principal case is sound. 


AGENCY — PrincrpaL’s LiaBrLity IN TorT— LIABILITY OF EMPLOYER TO 
Wire oF SERVANT FoR INyuRIES CAUSED BY SERVANT’S NEGLIGENCE. — The 
plaintiff was struck and injured by the defendant’s car, which was driven by 
the plaintiff’s husband, who was an employee of the defendant. It was ad- 
mitted that the accident occurred as a result of the servant’s negligence and 
that the servant was acting in the scope of his employment. From a judgment 
for the plaintiff, the defendant appealed. Held, that although a wife may not 
maintain an action against her husband for personal injuries, she may main- 
tain such an action against his master. Judgment affirmed. Schubert v. 
Schubert Wagon Co., 249 N. Y. 253, 164 N. E. 42 (1928). 

In construing the Domestic Relations Law, the New York courts have held 
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that no action can be brought between husband and wife for injuries to the 
person or character. Freethy v. Freethy, 42 Barb. 641 (N. Y. 1865); Allen v. 
Allen, 246 N. Y. 571, 159 N. E. 656 (1927). Yet a married woman can sue 
her husband to redress any invasions of her separate property. Wright v. 
Wright, 54 N. Y. 437 (1873); Wood v. Wood, 83 N. Y. 575 (1881). This 
diversity indicates that the basis of the wife’s disability in the personal injury 
cases cannot be merely procedural. It is necessary to conclude that the New 
York courts have retained to this extent the common law theory of the 
identity of husband and wife, and hence that in striking his wife the husband 
has no more committed a civil wrong than if he had struck himself. Cf. 
Phillips v. Barnet, 1 Q. B. D. 436 (1876). Where a servant makes innocent 
misrepresentations to another and the master connives at the misrepresenta- 
tion, the master is liable in deceit although the servant is not. Schneider v. 
Heath, 3 Camp. 505 (1813). But in such a case the master is himself a tort- 
feasor, whereas in the principal case the liability is based on the theory of 
respondeat superior. Under this theory it would seem that the principal 
cannot be held if the act of an agent does not constitute a civil wrong. Maine 
v. Maine & Sons Co., 198 Iowa 1278, 201 N. W. 20 (1924); Emerson v. 
Western Steel & Irrigation Co., 216 N. W. 297 (Neb. 1927). A contrary 
result can be reached only by applying the fiction that the act of the servant 
is the act of the master. See Laski, The Basis of Vicarious Liability (1916) 
26 YALE L. J. 105, 106. The decision in the principal case was evidently occa- 
sioned by the court’s desire to avoid the logical consequences of a settled but 
antiquated rule. 


BANKRUPTCY — PROPERTY PASSING TO TRUSTEE — EXEMPTION OF PROCEEDS 
or Lire INSURANCE POLICIES UNDER MASSACHUSETTS STATUTE. — A recently 
enacted Massachusetts statute provides that: “If a policy of life or endow- 
ment insurance is effected by any person on . . . [any] life, in favor of a 
person other than himself having an insurable interest therein, the lawful bene- 
ficiary . . . shall be entitled to its proceeds against the creditors and repre- 
sentatives of the person effecting the same, whether or not the right to change 
the named beneficiary is reserved . . . provided, that . . . the amount of any 
premiums . .. paid in fraud of creditors . . . shall inure to their benefit 
from the proceeds of the policy. No court, and no trustee or assignee for the 
benefit of creditors, shall elect for the person effecting such insurance to exer- 
cise such right to change the named beneficiary. Any person to whom 4 
policy of life or endowment insurance . . . is made payable may maintain an 
action thereon in his own name.” Similar protection is given any married 
woman to whom such a policy is “made payable . . . or after its issue as- 
signed.” Mass. Acts 1928, c. 176, §§ 1-2. 

Under § 70(a) of the Federal Bankruptcy Act the trustee in bankruptcy 
secures the power to obtain the cash surrender value of any life insurance 
policy in which the bankrupt has reserved the right to change the beneficiary. 
Cohen v. Samuels, 245 U.S. 50 (1917). It has been thought undesirable that 
creditors should have this power to deprive a bankrupt’s dependents of life 
insurance protection. See Hirst, History of the New York Life Insurance Law 
of 1927 (1928) 4 A. B. Rev. 328. Consequently, numerous state exemption 
statutes, which are given effect under § 6 of the Bankruptcy Act, have changed 
the rule. Holden v. Stratton, 198 U. S. 202 (1905); In re Weick, 2 F.(2d) 
647 (C. C. A. 6th, 1925). The present Massachusetts statute removes a com- 
mon difficulty of interpretation by expressly including policies in which the 
beneficiary may be changed. Cf. Whiting v. Squires, 6 F.(2d) 100 (C. C. A. 
4th, 1925); In re Cooper’s Estate, 28 F.(2d) 438 (D. Md. 1928). That “ pro- 
ceeds ” includes present surrender value seems clear. Holden v. Stratton, 
supra; In re Stansel, 6 A. B. R. (N. S.) 566 (referee), aff'd, 8 F.(2d) 363 
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(W. D. Tenn. 1925); cf. In re Lang, 20 F.(2d) 236 (E. D. Pa. 1927), aff'd, 
Dussoulas v. Lang, 24 F.(2d) 254 (C. C. A. 3d, 1928). But cf. Morgan v. 
McCaffery, 286 Fed. 922 (C. C. A. 5th, 1923). But a difficulty still remains 
because of the omission of express words of exemption of the bankrupt’s inter- 
est in the policy. A similar difficulty arcse under the New York statute. See 
Strouse and Blum, Rights of Creditors and Beneficiaries in Life Insurance 
Policies in New York (1928) 4 A. B. Rev. 227. There an exemption in favor 
of the bankrupt was read into the statute by necessary implication. Jn re 
Messinger, 29 F.(2d) 158 (C. C. A. 2d, 1928); cf. In re Renaker, 295 Fed. 858 
(E. D. Ky. 1923); Murphy v. Casey, 150 Minn. 107, 184 N. W. 783 (1921). 
But cf. Cohn v. Malone, 248 U.S. 450 (1919). Otherwise the statute would 
have been nugatory, for the beneficiary, for whose protection it was intended, 
could not enforce it. Jn re Lang, supra; In re Stansell, supra. The Massa- 
chusetts statute protects the beneficiary by depriving the trustee of the right 
to change the beneficiary. This seems to put the surrender value of the policy 
beyond reach of creditors, so there is not the same necessity as in New York 
for giving the bankrupt an exemption. But just what is to happen to the 
policy during bankruptcy is not clear. It seems that an express exemption in 
favor of the bankrupt would facilitate the attainment of the purpose for 
which the statute was passed. 


BiLts AND Notes — CHEcks — WuHo May INnporse CHECK MADE PAYABLE 
To Person Not CoNNECTED WITH TRANSACTION. —D contracted to buy an 
automobile from the Atlanta X company, which was the distributor for the 
X company of America, a separate corporation. He paid the required deposit 
with a check which he had intentionally made out to the X company of 
America. The defendant bank, the drawee of the check, certified it. There- 
upon the Atlanta X company indorsed it in the name of the payee, writing its . 
own name underneath, and transferred it for value to the plaintiff bank. The 
plaintiff presented the check to the defendant in due course and, payment 
being refused, brought this action. A statute incorporates the provisions of 
the Negotiable Instruments Law. Ga. ANN. Cope (Mitchie, 1926) § 4204. 
From a judgment for the plaintiff, the defendant appealed. Held, that the 
check was properly indorsed, since the payee was a fictitious person within the 
meaning of §9(3) of the Negotiable Instruments Law. Judgment affirmed. 
Atlanta & Lowry Nat. Bank v. First Nat. Bank, 145 S. E. 521 (Ga. App. 1928). 

An existing person may be a “ fictitious payee.” Norton v. City Bank & 
Trust Co., 294 Fed. 839 (C. C. A. 4th, 1923); America Hominy Co. v. Nat. 
Bank, 294 Ill. 223, 128 N. E. 391 (1920); BRANNAN, NEGOTIABLE INSTRU- 
MENTS Law (4th ed. 1926) 89. But this is so only if the drawer used the 
name as a mere pretense, not intending the named payee to acquire any inter- 
est in the instrument. NercoTiABLE INSTRUMENTS Law §9(3); American 
Express Co. v. People’s Sav. Bank, 192 Iowa 366, 181 N. W. 7o1 (1921); 
National Union Fire Ins. Co. v. Mellon Nat. Bank, 276 Pa. 212, 119 Atl. 910 
(1923); BRANNAN, op. cit. supra, at 83. Since here the drawer intended the 
named payee to receive payment, the argument that the payee was fictitious is 
untenable. The court also rested the case on the ground that a payee who is 
wrongly designated may nevertheless indorse. NEGOTIABLE INSTRUMENTS 
Law § 43. This would involve disregarding the drawer’s secret intent and mak- 
ing the payee’s identity depend on what a reasonable man would understand 
from the delivery of the check under the circumstances. But the cases on this 
section have been confined to the situation where the indorser is the intended 
payee, and a purely mechanical error in designating him has been made. Dana 
v. Old Colony Trust Co., 245 Mass. 347, 139 N. E. 541 (1923); Integrity Trust 
Co. v. Lehigh Ave. Bldg. & Loan Ass’n, 273 Pa. 46, 116 Atl. 539 (1922); First 
Wisconsin Nat. Bank v. People’s Nat. Bank, 136 Va. 276, 118 S. E. 82 (1923). 
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Furthermore, a solution contrary to that of the principal case would not 
render the check void, for an instrument made payable to one who has no con- 
nection with the transaction in which it was issued is none the less valid. 
Lee v. Exchange Nat. Bank, 31 Ga. App. 470, 120 S. E. 694 (1923); Blake v. 
White, 300 S. W. 313 (Mo. App. 1927); Munroe v. Bordier, 8 C. B. 862 
(1849). The fact that the drawer delivered the check to one who was not the 
payee does not relieve the bank from its usual responsibility to determine at 
its peril whether a check is properly indorsed. Cf. Dana v. Old Colony Trust 
Co., supra; Joseph Milling Co. v. First Bank of Joseph, 109 Ore. 1, 216 Pac. 
560 (1923); Note (1927) 75 U. or Pa. L. Rev. 774. But see Chalmers, 
Vagliano’s Case (1891) 7 L. Q. REv. 216, 222. There seems to be no obstacle, 
therefore, to holding that the check is enforceable only by the named payee. 


Bonps — NEGOTIABILITY — EFFECT OF INCORPORATION OF TRUST INDEN- 
TURE IN CorPORATE Bonps. — The plaintiff sued to recover corporate bonds 
stolen from him and sold to the defendants. Each bond stated that it was 
“ . . entitled to the benefits and subject to the provisions . . . of a mort- 
gage and deed of trust.” Various provisions in the indenture were alleged to 
be fatal to negotiability. The trial court held the bonds negotiable, giving 
judgment for the defendants. Enoch v. Brandon, 128 Misc. 695, 220 N. Y. 
Supp. 294 (1927). The appellate division reversed the judgment. Enoch v. 
Brandon, 224 App. Div. 692, 228 N. Y. Supp. 789 (1928). The defendants 
appealed. Held, that the requirement of reference to an extrinsic document 
to determine whether the promise in the bond is unconditional is fatal to 
negotiability regardless of the provisions of the instrument, but that the 
bonds in question were negotiable because the incorporating clauses referred 
only to the bondholders’ rights in the security. Judgment reversed. Enoch 
v. Brandon, 249 N. Y. 263, 164 N. E. 45 (1928). 

In a recent memorandum decision, the New York court held a promissory 
note non-negotiable on the ground that it was “ subject to the terms of another 
agreement not attached thereto,” and that therefore the promise of payment 
was not absolute on the face of the instrument. Old Colony Trust Co. v. 
Stumpel, 247 N. Y. 538, 161 N. E. 173 (1928). In applying this rule to bonds, 
the court overlooked the fact that the note in the Old Colony case was sub- 
jected to a conditional sales agreement so that it was dependent on the per- 
formance of an executory contract. Nor did it consider the question whether 
the differences between corporate bonds and ordinary commercial paper are 
not so great as to justify the application of different rules to bonds. See 
Note (1928) 42 Harv. L. Rev. 115, 116. Furthermore, it seems that the 
court inferentially repudiated earlier cases which in determining negotiability 
considered the clauses of the indenture. Hibbs v. Brown, 190 N. Y. 167, 
82 N. E 1108 (1907); Higgins v. Hocking Valley Ry., 188 App. Div. 684, 
177 N. Y. Supp. 444 (1919); see McClelland v. Norfolk So. R. R., 110 N. Y. 
460, 474, 18 N. E. 237, 239 (1888). Finally, earlier decisions had indicated 
that specific provisions in the bond would prevail over inconsistent clauses 
in the indenture which would impair negotiability. Rothschild v. Rio Grande 
Western Ry., 84 Hun 103, 32 N. Y. Supp. 37 (1895), aff'd, 164 N. Y. 504, 
58 N. E. 1092 (1900); Berman v. Consolidated Nevada-Utah Corp., 132 
Misc. 462, 230 N. Y. Supp. 421 (1928); cf. Beach v. Supreme Tent, 177 
N. Y. 100, 69 N. E. 281 (1904). The instant case renders such a rule 
unnecessary. Otherwise the absurd result is reached of holding non-negotiable 
a bond which incorporates its indenture by reference because it is not un- 
conditional on its face, even though the provisions in the indenture modifying 
the promises in the bond would be disregarded or applied to the security 
rights alone. The simplicity of the rule set forth, moreover, becomes illusory 
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when provisions which manifestly subject the bond to the provisions of the 
indenture are held, as in the instant case, to refer only to the security. The 
decision thus indicates that in spite of the doctrine it announces most bonds 
will in fact be held negotiable. But it is questionable whether other juris- 
dictions will follow such a strained construction. Cf. Allan v. Moline Plow 
Co., 14 F.(2d) g12 (C. C. A. 8th, 1926); King Cattle Co. v. Joseph, 158 
Minn. 481, 198 N. W. 798, 1909 N. W. 437 (1924). 


ConFLict oF Laws — PERSONAL RIGHTS: MARRIAGE — REFUSAL To Di1s- 
SOLVE STATUS WHERE THERE Is A ForREIGN Marriace AFTER Divorce Limit- 
ING REMARRIAGE. — W obtained a divorce against H in Massachusetts, where 
a statute prohibited the guilty party from marrying again within two years 
after the rendition of the decree. Mass. Gen. Laws (1921) c. 208, § 24. H, 
while domiciled in New York and within the two year interval, married X in 
New Jersey. H and X thereafter acquired a domicil in Massachusetts, where 
subsequently H brought a libel for divorce against X for the latter’s desertion. 
X’s desertion commenced within H’s two year period of disability. From a 
decree dismissing the libel, H appealed. Held, that though the second mar- 
riage was valid, H cannot invoke the aid of Massachusetts courts to grant him 
a divorce when his second wife’s desertion arose in part during the period of 
his disability. Decree affirmed. Palmer v. Palmer, 163 N. E. 879 (Mass. 
1928). 

Where, as in the principal case, the statute prohibiting remarriage is penal 
in nature, its operation is construed as being territorial in extent and as not 
invalidating marriages contracted outside the state. Commonwealth v. Lane, 
113 Mass. 458 (1873); Van Voorhis v. Brintnall, 86 N. Y. 18 (1881); see 
ConFiict oF Laws RestaTEMENT (Am. L. Inst. 1927) § 156; cf. (1928) 41 
Harv. L. Rev. 397. But it is not uncommon for courts to recognize the 
existence of a foreign-created status and yet to deny to the parties the privilege 
of exercising certain of the incidents of the status which are allowed by the 
state creating it. Conriicr or Laws RESTATEMENT (Am. L. Inst. 1927) 
§ 139. Thus, where two people of different races are married in state A, in 
accordance with its laws, and later remove into state B, they may be prohibited 
from cohabiting if the latter’s laws forbid miscegenation. State v. Bell, 
7 Baxt. 9 (Tenn. 1872). But in these cases, the incident is unlawful, even as 
between residents of state B. ‘Kinney v. Commonwealth, 30 Gratt. 858 (Va. 
1878). In the principal case, divorce for desertion is an incident lawful as 
between domiciliaries of state B. And although domiciliaries could not secure 
a divorce on this ground within the prohibited period, this is because the re- 
marriage of domiciliaries is void. Cf. Heflinger v. Heflinger, 136 Va. 289, 118 
S. E. 316 (1923); Note (1928) 41 Harv. L. Rev. 1059. Therefore, to deprive 
the plaintiff of this otherwise lawful incident of his lawfully created status is 
merely to punish him for having remarried outside the state and thus made 
use of the rights given to him by the rule of the conflict of laws. See (1924) 
24 Cot. L. Rev. 540. To be sure the state has power to deny this effect to the 
status. But the court seems to have taken a narrow view of the requirements 
of public policy, and to have yielded too readily to a fear of law “ evasion.” 
See Holmes, J., in Bullen v. Wisconsin, 240 U. S. 625, 630 (1916). 


Conriict or Laws — Remeptes: Ricut or Action — STATUTE PERMIT- 
TING INJURED PERSON TO SUE WRONGDOER’S INSURER AS CREATING A SUB- 
STANTIVE RicHt.—A Rhode Island statute requires that every liability 
insurance policy contain a provision allowing the injured party, after recover- 
ing judgment against the insured alone, to sue on the judgment in a separate 
action against the insurer, who is declared to be directly liable to the victim. 
R. I. Gen. Laws (1923) c. 258, § 7. The plaintiff was injured in Rhode Island 
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by a car whose owner carried an insurance policy issued in Rhode Island in 
conformity with the foregoing statute. After recovering judgment against the 
insured in Rhode Island, the plaintiff brought an action of contract against 
the insurer in Massachusetts. A demurrer to the complaint was sustained, 
and the plaintiff appealed. Held, that the statute conferred substantive rights, 
which the plaintiff could enforce in Massachusetts in an action at law. Judg- 
ment reversed. Lundblad v. New Amsterdam Casualty Co., 163 N. E. 874 
(Mass. 1928). 

In Massachusetts a third party ordinarily has no right of action on a con- 
tract made for his benefit. Exchange Bank of St. Louis v. Rice, 107 Mass. 37 
(1871); Dahlstrom Metallic Door Co. v. Evatt Construction Co., 256 Mass. 
404, 152 N. E. 715 (1926); (1927) 36 YALE L. J. 708. By statute, however, 
a person who has recovered judgment for personal injuries may, by bill in 
equity, have any liability insurance carried by the judgment debtor applied 
to the satisfaction of his judgment. Mass. Laws 1923, c. 149 § 2; Lorando v. 
Gethro, 228 Mass, 181, 117 N. E. 185 (1918). It might be argued that the 
difference between the Massachusetts and Rhode Island statutes is merely 
procedural, and that the plaintiff should be required to proceed in equity, 
under the usual rule that the law of the forum determines whether the proper 
remedy is at law or in equity. Willard v. Wood, 135 U.S. 309 (1890); Drake 
v. Rice, 130 Mass. 410 (1881); New York Life Ins. Co. v. Aitkin, 125 N. Y. 
660, 26 N. E. 732 (1891). But the bill in equity, like an ordinary creditor’s 
bill, merely reaches the insured’s right under the policy, while the Rhode 
Island statute allows the injured party to proceed directly against the insurer. 
The importance of the distinction appears in the analogous case of a suit by a 
mortgagee against a grantee of the mortgaged premises, where whether the 
suit is brought in law or in equity depends on the substantive theory of the 
law of the state where the contract was made rather than on the procedural 
rules of the forum. Duvall-Percival Trust Co. v. Jenkins, 16 F.(2d) 223 
(C. C. A. 8th, 1926). In the principal case the statute created a new right, 
and therefore affected the substance of the obligation. Carlson v. United 
Ry. Signal Co., 45 R. I. 72, 120 Atl. 64 (1923). Substantive rights being gov- 
erned by the Jex loci contractus, the Massachusetts court properly allowed an 
action at law. See Gibson v. Victor Talking Mach. Co., 232 Fed. 225, 231 
(D. N. J. 1916); Federal Surety Co. v. Minn. Steel & Mach. Co., 17 F.(2d) 
242, 244 (C. C. A. 8th, 1927). But see Union Mut. Life Ins. Co. v. Hanford, 
143 U.S. 187, 190 (1892). 


CONSTITUTIONAL LAw — Due Process or Law: Crvit REMEDIES — STAT- 
UTE Deprivinc Guest oF ACTION FOR INJURIES CAUSED By Host’s NEGLI- 
GENCE IN Drivinc His AuTomoBILe. — The plaintiff alleged that while riding 
in the defendant’s automobile as an expressly invited guest, she was injured 
by the defendant’s negligent driving. A statute provides that such a guest, if 
injured while so riding, “shall have no right of recovery against the owner 
or driver.” Ore. Laws 1927, c. 342. The Oregon constitution provides that 
every man shall have remedy by due course of law for injury to his person, 
property, or reputation. Ore. Const. art. I, §10. The defendant demurred, 
and from a judgment sustaining the demurrer, the plaintiff appealed. Held, 
that the statute is unconstitutional in that it abolishes a right of action 
which was well established prior to the adoption of the constitution.. Judg- 
ment reversed. Stewart v. Houk, 271 Pac. 998 (Ore. 1928). 

This constitutional provision is identical in effect with the due process clause 
of the Federal Constitution. Biackx, ConstrruTionaL Law (4th ed. 1927) 
5901, 592; 2 CooLtey, ConsTITUTIONAL Limitations (8th ed. 1927) 733 ef seq. 
Under the latter it has been held that the legislature may change a common 
law remedy. Second Employers’ Liability Cases, 223 U.S. 1 (1911); Shea v. 
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North-Butte Mining Co., 55 Mont. 522, 179 Pac. 499 (1919). It may also 
limit the time within which an action may be brought. McCutcheon v. Smith, 
111 Tex. 554, 242 S. W. 454 (1922); 2 CooLey, op. cit. supra, 760 et seq. And 
common law defenses such as contributory negligence, voluntary assumption 
of risk, and the fellow servant rule may be constitutionally abolished. Arizona 
Employers’ Liability Cases, 250 U. S. 400 (1919); Middleton v. Texas Power, 
etc. Co., 108 Tex. 96, 185 S. W. 556 (1916). The statute in the principal case 
effects a more extreme change in completely abolishing a common law tort 
remedy. If it destroys the remedy for both ordinary and gross negligence, then 
the decision is defensible. A more reasonable interpretation, however, would 
construe the statute as leaving intact the remedy for gross negligence. This 
would correspond to the common law rule in several states. Harris v. Reid, 
30 Ga. App. 187, 117 S. E. 256 (1923); Marcienowski v. Sanders, 252 Mass. 
65, 147 N. E. 275 (1925). In view of the familiar rule that all doubts should 
be resolved in favor of the constitutionality of a statute, this interpretation 
might well have been adopted. A reasonable statute abolishing a common 
law action should not be declared unconstitutional. See BLACK, op. cit. supra, 
at 504; 2 CooLey, op. cit. supra, at 739. The holding in the principal case 
seems open to criticism therefore, although its doctrine is well established in 
Oregon and has some support elsewhere. Batdorff v. Oregon City, 53 Ore. 402, 
100 Pac. 937 (1909); Byers v. Meridian Printing Co., 84 Ohio St. 408, 95 N. E. 
017 (1911); cf. Birmingham-Tuscaloosa Ry. v. Carpenter, 194 Ala. 141, 
69 So. 626 (1915). But see Mackin v. Detroit-Timkin Axle Co., 187 Mich. 
8, 13, 153 N. W. 40, 51 (1915). Connecticut has a similar statute, the con- 
stitutionality of which has not, as yet, been attacked. Conn. Pub. Acts 
(1927) c. 308. 


Divorce — ALttmMony — LIABILITY oF HusBAND’s EsTATE FOR ACCRUED 
Attmony PENDENTE LITE.— In a separation suit brought by the wife, the 
plaintiff obtained an order for alimony pendente lite. During the pendency of 
the action, the defendant husband died. The plaintiff made a motion to direct 
the administratrix of the deceased husband to pay the accrued instalments. 
From an order denying the motion, the plaintiff appealed. Held, that since 
the divorce action is no longer pending, alimony cannot be recovered. Order 
affirmed. White v. White, 224 App. Div. 355, 231 N. Y. Supp. 146 (1928). 

Where there has been an award of permanent alimony the deceased hus- 
band’s estate is chargeable for arrears up to the date of his decease. Van Ness 
v. Ranson, 215 N. Y. 557, 109 N. E. 503 (1915); Matter of Williams, 
208 N. Y. 32, ror N. E. 853 (1913). In the case of temporary alimony, 
however, proof against the husband’s estate for unpaid alimony has been dis- 
allowed. Matter of the Estate of Hudes, 128 Misc. 362, 219 N. Y. Supp. 485 
(1926). Contra: In re Bell’s Estate, 20 Ill. App. 350 (1918). While the 
suit is pending, the possibility of a modification of the order is present. 
N. Y.C. P. A. (1921) § 1169; Duss v. Duss, 111 So. 382 (Fla. 1927). Conse- 
quently, it would seem that no action at law could then be maintained for the 
accrued instalments of temporary alimony. Kapp v. District Court, 32 Nev. 
264, 107 Pac. 95 (1910). Contra: Pachter v. Pachter, 129 Misc. 302, 221 
N. Y. Supp. 202 (1927). But this difficulty is not present in the principal case 
because the court did not have jurisdiction to modify the order after the 
abatement of the divorce action. Matter of Crandall, 196 N. Y. 127, 89 N. E. 
578 (1909). Another difficulty, which the court deemed insuperable was the 
fact that the enforcement of the temporary order depended upon the pendency 
of the divorce proceeding. Matter of Thrall, 12 App. Div. 235, 42 N. Y. Supp. 
439 (1896); Pachter v. Pachter, supra. But the statute declares only that 
the court may order alimony pendente lite “ during the pendency of the suit ” 
and not that its enforcement cannot be had thereafter. The only ground upon 
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which the wife should be denied the right to enforce her claim against the 
estate is that it being an incident to the divorce action, it abated upon the 
husband’s death. Cf. Bailey v. Scott, 18 F.(2d) 184 (Ct. of App. D. C. 1927); 
see Note (1922) 22 Cor. L. REv. 73, 76. 


ELECTION OF REMEDIES — ACTION AGAINST FOoRGER OF A DRAFT AS PRE- 
CLUDING SUBSEQUENT AcTION AGAINST Payinc Bank. — The plaintiff insur- 
ance company had an arrangement with the defendant bank whereby the plain- 
tiff paid claims of its policy holders by drafts upon itself to be presented to the 
defendant. A, an employee of the plaintiff, made a number of false claims, 
forged indorsements on the drafts representing payment of these claims, and 
kept the proceeds paid to him upon presentation of the drafts to the defendant. 
The latter was reimbursed by the plaintiff, who, upon discovering the fraud, 
began suit against A for the amount of the fraudulent drafts. An adjustment 
by which the plaintiff received partial satisfaction was made with A, and the 
suit was suspended but not dismissed. The plaintiff then brought the present 
action against the defendant for money had and received. From a judgment 
for the defendant, the plaintiff appealed. Held, that the plaintiff had dis- 
affirmed the defendant’s conduct when it sought to follow the money into the 
hands of its fraudulent employee, and that it could not now pursue an incon- 
sistent claim against the defendant. Jnsurance Co. of North America v. 
Fourth National Bank of Atlanta, 28 F.(2d) 933 (C. C. A. 5th, 1928). 

Many American cases have held that where a party has two inconsistent rem- 
edies available, his pursuit of one will bar any later assertion of the other. Robb 
v. Vos, 155 U.S. 13 (1894); Holmes v. Henry Jenning and Sons, 7 F.(2d) 231 
(D. Ore. 1921); Wood & Henderson v. Claiborne, 82 Ark. 514, 102 S. W. 219 
(1907) ; Davenport v. Walker, 132 App. Div. 96, 116 N. Y. Supp. 411 (1911); 
Lanier v. John L. Roper Lumber Co., 177 N. C. 200, 98 S. E. 593 (1909). 
And commencing action on one theory is generally held to constitute an ir- 
revocable choice. Kvedar v. Shapiro, 98 N. J. L. 225, 119 Atl. 104 (1922). 
Legal writers have with unanimity denounced this doctrine, at least when ap- 
plied as a rule of thumb. Hines, Election of Remedies (1913) 26 Harv. L. 
Rev. 707; Deinard, Election of Remedies (1922) 6 Mrnn. L. REv. 341, 480; 
Note (1923) 36 Harv. L. Rev. 593; Note (1925) 35 YALE L. J. 665. The 
rule is one of procedure in obtaining relief rather than one defining substan- 
tive rights, and it should be handled in a manner not likely to subvert justice 
to logic. See Brandeis, J., dissenting, in United States v. Oregon Lumber Co., 
260 U. S. 290, 304 (1922). If the doctrine has a sound basis, it must rest upon 
the attempt to avoid overcrowding of the judicial machinery and vexation and 
detriment to the defending parties. Some courts have recognized these 
principles by requiring that before the rule is applicable there must have been 
a change of position by the alternate party induced by reliance on the first 
suit. Humiston, Keeling & Co. v. Bridgman, 195 Mich. 82, 161 N. W. 852 
(1917); Frederickson v. Nye, 110 Ohio St. 450, 144 N. E. 299 (1924); Zwiet- 
usch v. Luehring, 156 Wis. 96, 144 N. W. 257 (1914). But the court in the 
instant case merely applied the rule and ignored the reasons. It did not demon- 
strate any inconsistency in the plaintiff’s alternatives, for it is far from clear 
that the prior suit was a disaffirmance so as to be inconsistent with the ratifica- 
tion upon which the second suit was predicated. See Corbin, Waiver of Tort 
and Suit in Assumpsit (1910) 19 YALE L. J. 221, 241. 


EvipeNce — ConFESSIONS — ADMISSIBILITY OF CONFESSION MADE UNDER 
Hypnotic INFLUENCE. — The crown employed a hypnotist for the purpose 
of obtaining from the accused a confession concerning the murder for which 
he had been indicted. After several visits by the hypnotist, the defendant ex- 
pressed a desire to confess and later did so. Application was made by the 
crown to admit the confession in evidence. Held, that a confession which 
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may have been induced by hypnotism is involuntary and inadmissible. Appli- 
cation dismissed. Rex v. Booher, [1928] 4 D. L. R. 795. 

Although a spirit of fair play and a desire not to discourage other police 
investigation are operative, the exclusion of “involuntary” confessions rests 
primarily on their probable untrustworthiness. See Note (1894) 8 Harv. L. 
Rev. 281, 282; 2 WicmMorE, EvipeNce (2d ed. 1923) §822. Psychologists 
agree that confessions obtained during hypnosis are unreliable. Tuckey, 
HyPNOTISM AND SUGGESTION (6th ed. 1913) 422; Grasset, L’HyPNoTISME 
ET LA SUGGESTION (4th ed. 1916) 402; Lapponi1, IpNoTismo E SPIRITISMO 
(3d ed. 1907) 222; MUNSTERBERG, ON THE WITNEsS STAND (1909) 208, 
Mott, Der Hypnotismus (2d ed. 1890) 296. Some subjects retain a suffi- 
cient residuum of resistance not only to refuse to confess, but also to falsify 
consciously. GRASSET, op. cit. supra, 401; MOLL, loc. cit. supra. Others are 
so amenable to suggestion that they can be led on to build up a confession 
fabricated from the details suggested by the hypnotist. BERNHEIM, HypNno- 
TISME ET SUGGESTION (3d ed. 1910) 130. GRassET, loc. cit. supra. MUNSTER- 
BERG, Op. cit. supra, at 208. A method of detecting truth must be well estab- 
lished scientifically before it will be accepted by the courts. Frye v. United 
States, 293 Fed. 1013 (Ct. of App. D. C. 1923). Moreover, in such circum- 
stances there remains the barrier of the privilege against self-incrimination. 
See 2 WicmorE, EviwENCE § 823. Confessions obtained under analogous con- 
ditions such as in sleep, or by a clairvoyant, have been excluded. People v. 
Robinson, 19 Cal. 40 (1861) (sleep); see State v. Strong, 83 N. J. L. 177, 
188, 83 Atl. 506, 510 (clairvoyant). Contra: State v. Morgan, 35 W. Va. 260, 
13 S. E. 385 (1891). And what little authority there is more directly in point 
would seem to support the principal case. People v. Ebanks, 117 Cal. 652, 
49 Pac. 1049 (1897). But cf. State v. Exum, 138 N. C. 599, 50 S. E. 283 
(1905) (subjection to hypnotism before testifying held admissible to impeach 
witness). 


EXECUTORS AND ADMINISTRATORS — PROCEEDINGS AGAINST SURETY FOR 
ADMINISTRATOR FOR WASTE OF CORPORATE ASSETS DEPRECIATING Stock BE- 
LONGING TO EstaTE.— T and A each owned half of the stock in the X cor- 
poration. J died and A was appointed administrator with the S surety com- 
pany as surety on the bond. As director of the X corporation, A made 
defalcations in the corporate assets both before and after his appointment as 
administrator. The co-administratrix brought a stockholder’s bill in behalf 
of the corporation against A and recovered judgment in its favor. A, how- 
ever, was insolvent and the judgment remained unsatisfied. The adminis- 
tratrix then brought the present action against A as administrator and sought 
to hold the S surety company liable on its bond. From a decree in her favor, 
the surety company appealed. Held, that S is liable for A’s defalcations prior 
to his appointment if he did not later exercise due care to reduce to pos- 
session the debts due to the corporation and that S is absolutely liable for 
the defalcations subsequent to the appointment. Matter remitted to the sur- 
rogate court for rehearing. Matter of Auditore, 249 N. Y. 335, 164 N. E. 
242 (1928). 

A stockholder has ordinarily no direct right of action against an officer who 
wastes the corporate assets. Ames v. American Tel. & Tel. Co., 166 Fed. 820 
(D. Mass. 1909); Smith v. Hurd, 12 Metc. 371 (Mass. 1847); 6 THOMPSON, 
CorporaTIons (3d ed. 1927) § 4561. The right is in the corporation, but if 
the corporation fails to sue, the stockholder may sue in its behalf, as was done 
by the plaintiff in the prior suit. Consumers’ Ice Co. v. Security Bank Co., 
170 Ark. 530, 280 S. W. 677 (1926); 3 Coox, Corporations (8th ed. 1923) 
§§ 645, 701. If, however, the wrong to the corporation ‘was also a breach of 
some special duty to the shareholder, he himself has a cause of action for the 
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violation of this separate obligation. General Rubber Co. v. Benedict, 215 
N. Y. 18, 109 N. E. 96 (1915); Vierling v. Baxter, 293 Pa. 52, 141 Atl. 728 
(1928); Walsham v. Stainton, 1 De G. J. & S. 678 (1863); see Ritchie v. 
McMullen, 79 Fed. 522, 533 (C. C. A. 6th, 1897). Thus, in the principal case 
in addition to his liability to the corporation as director, A as administrator 
also owed a duty to preserve the value of the assets of the estate. Pedroli v. 
Scott, 47 Nev. 322, 221 Pac. 244 (1923). The shares of stock which he 
held as administrator had value because of their proportional interest in the 
capital of the corporation. Hence, even if the corporate conception is disre- 
garded and it be held that the plaintiff brought both suits for her own 
benefit, nevertheless the administrator, by his own wrongful acts, reduced the 
value of the stock. Consequently, it would seem that the sureties for his 
faithful performance should be liable. And since the two actions are on sepa- 
rate claims, the judgment in the prior suit is not a bar to the present action. 


IncoME TAxES— TIME OF ASSESSMENT OF TAX — TAXABILITY OF RE- 
SERVE FuNnps SET ASIDE FOR MAINTENANCE. OF COMPLETED WorRK REQUIRED 
By Contract. —A contracting company for which the plaintiff was receiver 
was engaged in constructing roads for a county. Under its contracts, the com- 
pany was required to maintain the road free of certain defects for a period of 
five years after the work was completed. In its tax returns, the company 
sought to treat the income from these contracts as accruing at the end of the 
five year period. Regulation 62, article 36, of the Commissioner of Internal 
Revenue, provides as follows: “Long Term Contracts. — (b) Gross income 
may be reported in the taxable year in which the contract is finally completed 
and accepted if the taxpayer elects as a consistent practice to so treat such 
income, provided such method clearly reflects the net income.” The commis- 
sioner refused to assent to the extension claimed in the tax return. The com- 
pany paid the tax under protest and sued to recover the amount it claimed to 
have been overtaxed. Held, that the income tax was to be assessed as of the 
time when the work was completed and not when the maintenance period 
expired. Judgment for the defendant. Harrison v. Heiner, 28 F.(2d) 985 
(W. D. Pa., 1928). 

Construction and paving contracts, which provide that the contractor is to 
maintain the road in repair for a number of years after the completion of the 
work, have given rise to at least two unsettled problems under the federal 
income tax law. The contention made in the principal case had previously 
been advanced, namely, that the time for determining the tax on the income 
derived from the contract is the expiration of the maintenance period and not 
the time when the work is completed and payment received in full. This con- 
tention would naturally be made when it appears that the tax rate will be 
lower in the later years. See Magill, The Taxation of Unrealized Income 
(1925) 30 Harv. L. Rev. 82, 86. The tax rate, therefore, has been assessed 
as of the time when the work is completed. Cronin Co. v. Lewellyn, 9 F.(2d) 
074 (W. D. Pa. 1925); see Appeal of the Uvalde Co., 1 Bd. Tax App. 932, 
935 (1925). It has also been decided that in determining the amount of 
taxable income, no allowance will be made for money set aside to pay for the 
estimated cost of future repairs, even though the establishment of such a 
reserve is recognized as being good business practice. Appeal of the Consoli- 
dated Asphalt Co., 1 Bd. Tax App. 79 (1924); Appeal of Chapin Construction 
Co., 3 Bd. Tax App. 25 (1025); Appeal of Union Paving Co., 6 Bd. Tax App. 
527 (1927); cf. Appeal of Mead Construction Co., 3 Bd. Tax App. 438 (1926). 
The lack of a satisfactory basis for making an accurate estimate of such costs 
may justify this rule. See Appeal of Chapin Construction Co., supra, at 28. 
And the contractor is protected because when the expenditures are made in 
the future, allowance will be made for them. See Appeal of Union Paving 
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Co., supra, at 529; Cronin Co. v. Lewellyn, supra, at 976. But since expe- 
rience has shown that under these provisions some money will have to be 
expended for repairs, the rule seems to be in conflict with decisions that an 
admitted liability is a deductible loss for the year in which it was incurred even 
though the extent of the liability cannot be determined until some future time. 
Appeal of Producers’ Fuel Co., 1 Bd. Tax App. 202 (1924); Appeal of Raleigh 
Smokeless Fuel Co., 6 Bd. Tax App. 381 (1927); see Appeal of Chapin Con- 
struction Co., supra, at 28. But cf. Appeal of Ostheimer, 1 Bd. Tax App. 18 
(1924); Appeal of Pan-American Hyde Co., 1 Bd. Tax App. 1249 (1925). 


INSURANCE — INSURABLE INTEREST— Battor’s RicHT To Recover Dt- 
RECTLY FROM INSURER ON Po icy IssvED TO BAILEE. — S shipped goods to B 
under a contract to sell. The contract was later rescinded and, at S’s request, 
the goods were retained by B as bailee. Subsequently, they were destroyed 
by fire without B’s fault. B had effected insurance with the defendant on 
goods held “in trust or on commission,” as well as on his own, but he 
refused to include S’s goods in his proof of loss. The insurance carried was 
sufficient to cover them, and the defendant had notice of S’s claim. The 
plaintiff, S’s assignee, sued the defendant insurance company to recover the 
insurance money and secured judgment below. The defendant appealed. 
Held, that the contract of insurance may be adopted by the plaintiff and 
enforced against the insurance company in his own name. Judgment affirmed. 
peso Co. v. Home Fire & Marine Ins. Co., 249 N. Y. 258, 164 N. E. 43 
(1928). 

A bailee has an insurable interest in goods held by him “in trust or on 
commission,” and may recover in full for their loss. Home Ins. Co. v. Balti- 
more Warehouse Co., 93 U.S. 527 (1876); De Forest v. Fulton Fire Ins. Co.,: 
1 Hall 84 (N. Y. 1828). The words “ in trust” are to be understood in their 
mercantile sense, since clearly the bailee has no legal title to the goods. Home 
Ins. Co. v. Baltimore Warehouse Co., supra; Stillwell v. Staples, 19 N. Y. 
401 (1859). Once the insurance is collected, the bailee holds any surplus 
over his own interest as trustee for the bailor. Home Ins. Co. v. Peoria, etc. 
Ry., 178 Ill. 64, 52 N. E. 862 (1899); Waring v. Indemnity Fire Ins. Co., 
45 N. Y. 606 (1871). And the bailor’s right to the money in the bailee’s 
hands is not affected by the fact that the latter would not otherwise be liable 
to him for the loss. London, etc. Ry. v. Glyn, 1 E. & E. 652 (1859); Sym- 
mers v. Carroll, 207 N. Y. 632, 101 N. E. 698 (1913). But it is difficult to 
understand precisely on what theory the bailee becomes a trustee. He may 
without liability abandon the insurance before loss. Stillwell v. Staples, 
supra. The right to insure does not impose a duty to do so. Martineau v. 
Kitching, L. R. 7 Q. B. 436 (1872); see De Forest v. Fulton Fire Ins. Co., 
supra, at 119. And certainly the cases demonstrate a curious confusion of 
bailment, trust, and agency. Watkins v. Durand, 1 Port. 251 (Ala. 1834); 
see Waters v. Monarch Life Assur. Co., 5 E. & B. 870, 881 (1856). In the 
instant case, the court followed earlier New York decisions and permitted 
the bailor direct recovery against the insurer. Utica Canning Co. v. Home Ins. 
Co., 132 App. Div. 420, 116 N. Y. Supp. 934 (1909) ; Lewis v. Home Ins. Co., 
199 App. Div. 556, 192 N. Y. Supp. 170 (1922), afd, 234 N. Y. 408, 138 
N. E. 421 (1922); cf. Kellner v. Fire Ass’n, 128 Wis. 233, 106 N. W. 1060 
(1906) (bailee joined as defendant). But the court does not clarify the 
vagueness prevailing in this corner of the law by any clearly defined theory 
of liability. For it would seem that the bailor has no action in equity, as the 
bailee is not properly a trustee. And recovery under a theory of third party 
contracts was not considered by the court, and indeed under the present New 
York limitation to that doctrine, the question could hardly be raised. Seaver 
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v. Ransom, 224 N. Y. 233, 120 N. E. 639 (1918); Moch Co. v. Rensselaer 
Water Co., 247 N. Y. 160, 159 N. E. 896 (1928). The case illustrates that 
courts occasionally ignore legal rules in an endeavor to achieve substantial 
justice. 

LANDLORD AND TENANT — TENANCIES FROM YEAR TO YEAR AND MONTH TO 
MontH — Watver or Nortice.— The defendant occupied the plaintiff’s 
building as a tenant from month to month. On December 12, 1927, the plain- 
tiff gave the defendant notice to vacate the premises by January 1, 1928. The 
defendant refused to do so, claiming that he was a tenant from year to year 
and was therefore entitled to six months’ notice. In Arkansas thirty days’ 
notice must be given to terminate a tenancy from month to month. In an 
action of unlawful detainer brought by the lessor, the court submitted to the 
jury the question whether the defendant waived the insufficiency of the notice 
by refusing to vacate the premises unless six months’ written notice was 
given. Judgment was given for the plaintiff, and the defendant appealed. 
Held, that the question was properly submitted to the jury. Judgment af- 
firmed. Blume v. Lightle, 10 S. W.(2d) 45 (Ark. 1928). 

It is generally agreed that a notice may be waived by either party. The 
landlord may waive it in various ways. Sparrow v. Hawkes, 2 Esp. 504 (1796); 
Elgutter, Adm’r v. Drishaus, 44 Neb. 378, 63 N. W. 19 (1895) (accepting 
possession); Shirley v. Newman, 1 Esp. 266 (1795); Boynton v. Bodwell, 
113 Mass. 531 (1873) (failure to object to defective notice). And a notice to 
vacate on a certain day is waived by the acceptance of rent for use beyond that 
date. Prindle v. Anderson, 19 Wend. 391 (N. Y. 1838); cf. Western Union 
Tel. Co. v. Pennsylvania R. R., 123 Fed. 33 (C. C. A. 3d, 1903); McCoy v. 
Duehay, 279 Fed. 1001 (Ct. of App. D. C. 1922); see Clerk, Waiver of Notice 
to Quit by Acceptance of Rent (1921) 37 L. Q. Rev. 203. The lessee may 
also waive notice. Thus, if the tenant after giving notice holds over, there is 
awaiver. King v. Durkee-Atwood Co., 126 Minn. 452, 148 N. W. 297 (1914). 
In all these cases the doctrine is properly applied, for the tenant’s conduct rea- 
sonably indicates a willingness to dispense with notice. But it is also said that 
notice is waived if the tenant denies the title of the landlord. Lyon v. La- 
Master, 103 Mo. 612 (1890); 2 TirraANy, LANDLORD AND TENANT (1910) 
§ 192. This seems to be an improper application of the doctrine. But even 
if such a rule be accepted, the situation is distinguishable from that of the 
principal case; for when the tenant claims that the fee is in a stranger or in 
himself, he starts the running of the Statute of Limitations. Willison v. 
Watkins, 3 Pet. 43 (U.S. 1830). In the instant case the tenant admits the 
landlord’s title. Such a situation seems to have come before the court only 
twice, in which the same result was reached as in the principal case. Wood v. 
Davenport, 156 Ark. 598, 247 S. W. 69 (1923); Drey v. Doyle, 28 Mo. App. 
249 (1887); 1 UNDERHILL, LANDLORD AND TENANT (1909) § 125. Yet, to per- 
mit the landlord to eject the tenant immediately seems harsh — especially if 
the tenant acts in good faith. It is submitted that the necessity of giving 
sufficient notice should be dispensed with only if the jury finds that under the 
circumstances the landlord reasonably believed that the giving of proper 
notice would have been a useless act. Otherwise the tenant must be certain 
of his position before objecting. The tendency would be not to object in 
doubtful cases even though the tenant reasonably believed he had reasons for 
objecting. And if improper notice was in fact given, the tenant, because of 
na aga to object, might be held to have acquiesced in the insufficient 
notice. 


NEGLIGENCE — Duty or Care — REsponsrsitity or LANDLORD FoR CON- 
pucT OF VOLUNTARY HELPER DURING GRATUITOUS INSPECTION OF TENANT’S 
SHop. — The defendant leased a shop to the plaintiff who requested the de- 
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fendant thereafter to watch the shop at night. One night the defendant, ac- 
companied by a lodger at his house, entered the shop to discover the source 
of gas they had smelled. The lodger held a lighted match near a gas pipe. 
The resulting explosion caused damage to the plaintiff’s stock, for which he 
sought to recover from the defendant. The court found the defendant entitled 
to judgment as a matter of law. The plaintiff appealed. Held, that a judg- 
ment for the plaintiff might be supported on the ground of joint enterprise, 
agency, or non-delegable duty of care. Judgment reversed. Brooke v. Bool, 
[1928] 2 K. B. 578. 

The fact that the defendant alone had the right to control the negligently 
conducted search seems to take the case outside the concept of joint enterprise. 
Coleman v. Brent, 100 Conn. 527, 124 Atl. 224 (1924); Koplitz v. St. Paul, 
86 Minn. 373, 90 N. W. 794 (1902); see (1920) 5 Iowa L. Butt. 121. More- 
over, it is doubtful whether the courts will extend the concept as far in im- 
posing liability as in barring recovery even though such a distinction is not 
justified in theory. Mills v. Armstrong, 13 App. Cas. 1 (1888); see (1916) 
2 Iowa L. BuLL. 202. Finally, it has been suggested that undertakings pri- 
marily for the benefit of persons other than the participants are not joint 
enterprises. See Note (1912) 12 Cot. L. Rev. 541. Yet the result reached in 
the principal case seems correct on a different analysis of the relation of the 
parties. Certainly the duty to act, if at all, with due care, applies to gratuitous 
undertakings. See Bohlen, Landlord and Tenant (1922) 35 Harv. L. Rev. 
633, 651. And if the relation of master and servant can be proved, respondeat 
superior applies. See 2 MecHem, Acency (2d ed. 1914) §1858. Usually 
the master’s control arises out of formal employment for compensation. In 
the instant case the landlord has a right to control his helper’s acts because the 
helper’s right to act rests upon a revocable license from the landlord. Ac- 
cordingly, the courts classify such a volunteer as a servant pro hac vice. 
Hill v. Morey, 26 Vt. 178 (1854); see Mechem, Liability of Master for Negli- 
gence of a Stranger Assisting His Servant (1905) 3 Micu. L. Rev. 1098. It is, 
of course, immaterial how the volunteer is classified provided the task of 
searching for a gas leak is included within that vague group of undertakings 
in which the duty of care cannot be delegated. Cf. Buldra v. Henin, 212 Mass. 
275, 98 N. E. 863 (1912); Peerless Mfg. Co. v. Bagley, 126 Mich. 225, 85 
N. W. 568 (1901). 


RIGHT oF Privacy — INFRINGEMENT — MENTION OF PLAINTIFF’s NAME IN 
NoVEL AS A VIOLATION OF THE NEw York Privacy Statute. — The plaintiff’s - 
name was used once in a novel published by the defendant. There was no 
claim that the plaintiff was libeled by such use. A statute provides that: “ Any 
person whose name, portrait, or picture is used . . . for advertising purposes 
or for the purposes of trade . . .” without having first obtained his written 
consent, may maintain an action at law or in equity. New York Crvir RicHts 
Law (1903) §§ 50-51. In an action brought under this statute, the defendant 
moved to have the complaint dismissed. Held, that the reference to the plain- 
tiff in the novel did not constitute a use for trade or advertising purposes within 
the meaning of the statute. Application granted. Damron v. Doubleday, 
Doran & Co., Inc., 231 N. Y. Supp. 444 (1928). 

Since the facts of the case seem clearly to bring it within the language of 
the statute, the question arises whether any reason can be found for holding 
that the act is inapplicable. See Note (1920) 33 Harv. L. Rev. 711. Since 
there was no public interest in the use made of the plaintiff’s name, no ar- 
gument can be advanced that to allow the action would violate the right of 
freedom of speech or of the press. See Leicht, Law Relating to Privacy (1914) 
7 LAWYER AND BANKER 336, 348-49; Pavesich v. New Eng. Life Ins. Co., 122 
Ga. 190, 202, 50 S. E. 68, 73 (1905); cf. Moser v. Press Pub. Co., 59 Misc. 
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78, 109 N. Y. Supp. 963 (1908). Nor can it be said that it would hamper the 
dissemination of education or knowledge, as were the possibilities in other 
cases. Jefferies v. N. Y. Evening Journal, 67 Misc. 570, 124 N. Y. Supp. 780 
(1910); Merle v. Sociological Research Film Corp., 166 App. Div. 376, 152 
N. Y. Supp. 829 (1915). And writers of fiction would not be seriously bur- 
dened, because the range of fictitious names for their characters is practically 
unlimited. An earlier decision of the New York Court of Appeals denied re- 
covery for an unauthorized use of a photograph for advertising purposes. 
Roberson v. Rochester Box Co., 171 N. Y. 538, 64 N. E. 442 (1902). And it 
has been assumed that the only intention of the legislature in enacting the 
statute was to prohibit similarly flagrant use. See Humiston v. Universal 
Film Mfg. Co., 189 App. Div. 467, 472, 178 N. Y. Supp. 752, 756 (1919). 
The fact that the statute was passed so soon after that decision was rendered 
may perhaps indicate that this was actually the intention of the legislature. 
See SUTHERLAND, STATUTORY CONSTRUCTION (1891) § 300. And the cases 
show that the courts have been rather strict in limiting the application of the 
statute. Colyer v. Fox Pub. Co., 162 App. Div. 297, 146 N. Y. Supp. 999 
(1914); Humiston v. Universal Film Mfg. Co., supra. In view of these 
considerations, the court seems correct in holding that the statute did not 
apply in the principal case. See SUTHERLAND, op. cit. supra, §§ 371, 428. 


SALES — IMPLIED WARRANTIES — EXCLUSION OF IMPLIED WARRANTIES BY 
Express DISCLAIMER IN CoNTRACT. —S, an automobile dealer, sold a car to 
the defendant, under a contract containing the following provision: “ No war- 
ranties have been made by the seller unless indorsed hereon in writing.” In 
a suit for the purchase price by the plaintiff, assignee of S, the defendant 
offered evidence of a breach of implied warranty in the existence of a latent 
defect rendering the car unsuited to the use intended. By statute this type of 
warranty is implied in such contracts unless a contrary intention appears. Ga. 
Crvit Cope (1910) § 4135. The evidence was rejected on the ground that the 
contract excluded implied warranties, and the defendant excepted. Held, that 
this clause should be interpreted as excluding only express stipulations made 
by the parties, such as the verbal warranties of agents, and not warranties 
implied by law. Exception sustained. Hardy v. General Motors Acceptance 
Corp., 144 S. E. 327 (Ga. App. 1928). 

In England and in a few states in this country, a warranty is considered as 
purely contractual in its nature. Rose v. Hurley, 39 Ind. 77 (1872); Walker 
' vy. Kirk, 72 Pa. Super. 534 (1919); Pottocx, Torts (12th ed. 1923) 290. 
Under this view, the court’s position seems untenable since,the contract ex- 
pressly does away with all warranties made by the seller other than those in 
the writing. By the usual and preferable view, however, a warranty sounds 
in tort as well as contract. Farrell v. Manhattan Market Co., 198 Mass. 271, 
84 N. E. 481 (1908); Flessher v. Carstens Packing Co., 93 Wash. 48, 160 Pac. 
14 (1916). Though in strict logic the obligations are imposed by the law 
rather than the parties, there is thus some basis for the distinction made by 
the court in the principal case. See Wriiitston, SALES (2d ed. 1924) § 197. 
It is settled, however, that an implied warranty, whatever its nature, may be 
excluded by the terms of the contract. An express warranty in the contract 
does away with all implied warranties of the same general nature. Reynolds 
v. General Electric Co., 141 Fed. 551 (C. C. A. 8th, 1905). Sullivan Machine 
Co. v. Breeden, 40 Ind. App. 631, 82 N. E. 107 (1907); Guhy v. Nichols & 
Shepherd Co., 33 Ky. L. 237, 109 S. W. 1190 (1908). A fortiori, implied 
warranties should be excluded by an express disclaimer of warranty in the con- 
tract. Potter v. Shields, 174 Mich. 121, 140 N. W. 500 (1913); Leonard Seed 
Co. v. Crary Canning Co., 147 Wis. 166, 132 N. W. 902 (1911). In order to 
protect the buyer in the principal case, the court seems to have overridden an 
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obvious attempt to make such disclaimer. Such refinements in the interpreta- 
tion of contracts seem likely to lead to difficulties similar to those encountered 
in a line of English decisions which distinguish “ warranties” from “ condi- 
tions ” in analogous cases of disclaimer of warranty. Wallis v. Pratt, [1911] 
A. C. 304; Criss v. Alexander, 28 N. S. W. 297 (1928); see WILLISTON, 
SALES § 2394. 


SALES — TITLE oF Goops SuBJECT TO BILL or LApING— RIGHT oF PuR- 
CHASER OF IMPROPERLY ISSUED BILL oF LADING Upon SuBSEQUENT DELIVERY 
or Goops To CARRIER. — S was induced by the fraud of B to contract to sell 
cotton to him. Before the goods came into existence, B procured from a car- 
rier negotiable bills of lading for cotton described by marks and numbers and 
calling for shipment to foreign ports. The issuance of such bills is unlawful. 
39 STAT. 544, § 41 (1916), 49 U. S. C. § 121 (1926). The bills were then 
negotiated to bona fide purchasers for value. S subsequently shipped cotton 
to B who promptly turned it over to the carrier as bailee for the holders of 
the bills of lading. After discovering B’s fraud, S gave notice of rescission 
and brought replevin against the carrier. From a judgment for the defendant, 
the plaintiff appealed. Held, that although the bills when transferred passed 
no title to the goods because they were non-existent, the delivery of the goods 
to the carrier confirmed the title of the holders by relation and estoppel; and 
that the holders of the bills of lading were bona fide purchasers for value of 
the cotton. Judgment affirmed. Baldwin v. Childs, 249 N. Y. 212, 163 N. E. 
737 (1928). 

The doctrine of the passing of title by estoppel is neither applicable to nor 
determinative of the case. It is properly applied only when a representation 
of ownership is made with reference to specified goods, and since the goods. 
in this case were not in existence at the time of the transfer of the bills of 
lading to the purchasers, there should be no estoppel even as against B. 
Bryans v. Nix, 4 M. & W. 475 (1830); cf. New York Cent., etc. R. R. v. Bank 
of Holly Springs, 195 Fed. 456 (C. C. A. 5th, 1912); 2 WILLIston, SALES (2d 
ed. 1924) § 417, notes 22-24. Contra: Lovell v. Newman, 192 Fed. 753 
(C. C. A. 5th, 1912). Moreover, the doctrine does not operate to cut off S’s 
equitable interest which arose simultaneously with the acquisition of the legal 
title by the person against whom the estoppel is raised. Eyre v. Burmester, to 
H. L. Cas. 90 (1862); cf. Kelley v. Jennes, 50 Me. 455 (1862); see Notes 
(1904) 17 Harv. L. Rev. 352, 353; (1923) 36 Harv. L. Rev. 858, 859. Nor 
does it seem that the holders should be regarded as bona fide purchasers 
of the cotton at the time of its delivery to the carrier. If title ever 
passed to the holders, it passed only by reason of the buyer’s appropriation of 
the cotton to the bills of lading, and presumed assent to such action by the 
holders. Pyle v. Texas Transport Co., 238 U. S. 90 (1914); The Idaho, 93 
U.S. 575 (1876); cf. Lovell v. Newman, supra; 1 WrLuisTon, Sates § 131, 
n.16; 2 id. § 417. True, since a benefit is intended, there is as much reason, 
as between the buyer and the holders of the bills of lading to presume assent 
as there is in the case of a donee or cestui. Cf. Note (1912) 25 Harv. L. REv. 
555. Presuming assent, however, merely perfects an otherwise imperfect 
transaction, and normally there is no objection to aiding the consummation of 
an intended benefit. But querae whether assent should be presumed if the 
equitable interest of a third person will thereby be cut off. And even if title 
does pass by presumed assent, still the holders gave no value unless it is fur- 
ther presumed that they gave up their right of action against the buyer, of 
which they knew nothing at the time. Cf. London Banking Co. v. River 
Plate Bank, 21 Q. B. D. 535 (1888). But cf. Voss v. Chamberlain, 139 Iowa 
569, 117 N. W. 269 (1008); Brown v. Southwestern Farm Mortgage Co., 112 
Kan. 192, 210 Pac. 658 (1922). Were it not for the carrier’s illegal act in 
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improperly issuing bills of lading, the decision could be rested more safely on 
the ground that the seller’s equitable interest was cut off because the carrier 
was a bona fide purchaser for value of the legal right to hold the cotton to the 
order of the bills of lading, since it took the goods in satisfaction of its claim 
against the buyer. 


SURETYSHIP — SURETY’S DEFENSES: SURRENDER OF SECURITIES — EXTENT 
TO WHICH SURETY IS DISCHARGED BY RELEASE oF MortGacE For Its FULL 
VaLuE.— The defendant, mortgagor of land, conveyed the premises to a 
grantee who assumed the mortgage. The plaintiff, the mortgagee, agreed to 
release the lien upon payment of the full value of the land by the grantee. 
This sum was credited on the mortgage debt, and the plaintiff sued the mort- 
gagor for the deficiency. From an order sustaining the defendant’s demurrer, 
the plaintiff appealed. Held, that the defendant was a surety and was com- 
pletely discharged by the release of the security. Order affirmed. Farmers’ & 
Merchants’ State Bank v. Tasche, 222 N. W. 139 (S. D. 1928). 

Where a grantee of mortgaged property assumes the mortgage debt, it is 
generally recognized that a suretyship relation arises, so that the mortgagee 
must account to the mortgagor for any failure to husband his security. Wor- 
cester Sav. Bank v. Thayer, 136 Mass. 459 (1884); Norton v. Henry, 67 Vt. 
308, 31 Atl. 787 (1895); see Note (1925) 38 Harv. L. REv. 502, 503. If the 
mortgage is released, the injury to the mortgagor-surety will ordinarily be 
limited by the value of the property. See 2 WILLIston, CoNTRACTS (1920) 
§ 1232. But if the mortgagee releases his security at a time of economic 
depression, it may be only fair to gauge the value of the property as though 
the release were made under normal conditions. Cf. Montgomery v. Sayre, 
100 Cal. 182, 34 Pac. 646 (1893); Ward v. McLamb, 118 Ga. 811, 45 S. E. 
688 (1903). The suggestion of the court in the instant case that the mort- 
gagor might buy in the property, though worth less than the amount of the 
debt, for the full amount of the obligation in the hope of subsequently dis- 
posing of it for this amount seems improbable. Furthermore, the mort- 
gagor is like a compensated surety, who is protected, under recent decisions, 
only if actually injured. People v. Traves, 188 Mich. 345, 154 N. W. 130 
(1915); Philadelphia v. Fid. & Deposit Co., 231 Pa. 208, 80 Atl. 62 (1911); 
First Nat. Bank v. Livermore, 90 Kan. 395, 133 Pac. 734 (1913) (surety not 
directly compensated, but a chief stockholder in debtor corporation). But cf. 
Morgan v. Salmon, 18 N. M. 72, 135 Pac. 553 (1913); see Arnold, The Com- 
pensated Surety (1926) 26 Cor. L. Rev. 171; Note (1916) 29 Harv. L. Rev. 
314. Since the mortgagor is not a gratuitous party, there is no motive for 
extending the lenient doctrines which discharge a surety on the slightest prov- 
ocation. But cf. Note (1916) 29 Harv. L. Rev. 314, 317. The release of a 
mortgage should therefore discharge the mortgagor only pro tanto. Norton v. 
Henry, supra. Contra: Albright v. Allday, 37 S. W. 646 (Tex. Civ. App. 
1896). This is the rule in the ordinary suretyship case. Henderson v. Huey, 
45 Ala. 275 (1871); Fitchburg Sav. Bank v. Torrey, 134 Mass. 239 (1883); 
see 2 Wittiston, Contracts § 1232. But see Darland v. First Nat. Bank, 
177 Ky. 261, 264, 197 S. W. 826, 827 (1917). ’ 


TAXATION — WHERE Property May Be Taxep: CHoses in ACTION — 
State Tax ON EqurraBLe INTEREST IN SECURITIES HELD By NoN-RESIDENT 
TRUSTEE FOR THE Purpose oF ACCUMULATING INCOME. — In 1920 a resident 
of Virginia transferred stocks and bonds to a Maryland corporation in trust 
to accumulate the income until his two infant sons respectively should be- 
come twenty-five years of age. At that time each was to receive one-half 
of the corpus and accumulated income. The trustee was directed to pay all 
taxes chargeable on the property. Taxes on the property were regularly 
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paid in Maryland. Virginia assessed the fund for taxation for the years 
1921-1925, and the trustee applied to the court for the correction of the 
assessment, claiming that the fund was not taxable in Virginia. On appeal 
from an adverse judgment, the trustee was ordered to pay the tax. Trust 
Co. of Norfolk v. Commonwealth, 141 S. E. 825 (Va. 1928). The trustee 
petitioned for a rehearing on the ground that the assessment violated the 
due process clause of the Fourteenth Amendment. Held, that since the 
beneficial owners of the fund were domiciled in Virginia, the assessment was 
valid. Judgment affirmed. Trust Co. of Norfolk v. Commonwealth, 145 
S. E. 326 (Va. 1928). 

A tax on the legal owner of personal property may take into account in- 
tangibles not situated within the state of his domicil, even though the prop- 
erty is for some reason under the taxable control of another state. Fidelity 
& Columbia Trust Co. v. Louisville, 245 U.S. 54 (1917) (bank deposit) ; see 
Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 194, 205 (1905); 
Note (1918) 31 Harv. L. Rev. 786; cf. Blodgett v. Silberman, 277 U.S. 1 
(1928) (succession tax on bonds at domicil of owner); (1928) 41 Harv. L. 
Rev. 1066. The principal case presents the question whether the state of 
domicil of the beneficiary of a foreign trust of intangibles may tax the 
equitable interest. A tax on income from extra-state trust of intangibles 
has been held constitutional. Maguire v. Trefry, 253 U. S. 12 (1920). But 
the Supreme Court recently held invalid a tax on the whole corpus of such 
a fund where the beneficiary was entitled to a life interest only. Brooke v. 
City of Norfolk, 277 U. S. 27 (1928). But taxes measured by the interest 
of the life beneficiary have generally been upheld, though the trustee also 
pays a tax. McCeney v. County Comm’rs, 153 Md. 25, 137 Atl. 291 (1927); 
Hunt v. Perry, 165 Mass. 287, 43 N. E. 103 (1896); City of St. Albans v. 
Avery, 95 Vt. 249, 114 Atl. 31 (1921); (1921) 35 Harv. L. Rev. 94. Since 
the beneficiaries in the principal case had a vested interest in the entire fund, 
the case is distinguishable from Brooke v. Norfolk, supra, and a tax, properly 
levied on the owners, might be based on the value of this intangible wealth. 
See Note (1928) 41 Harv. L. Rev. 511. But the tax was assessed against 
the non-resident trustee. Even though the trust instrument imposed the 
duty to pay the tax upon the trustee, the state has no power to make a tax 
a personal obligation of one over whom it has no jurisdiction. Beale, Juris- 
diction to Tax (1919) 32 Harv. L. Rev. 587, 589-93. Moreover, in such a 
case, the person assessed does not become liable to pay the tax by entering 
the jurisdiction to contest the assessment. Dewey v. Des Moines, 173 U. S. 
193 (1899). 


WoRKMEN’S COMPENSATION — INyuRIES “ ARISING OUT OF AND IN THE 
CoURSE OF THE EMPLOYMENT ” — RECOVERY BY EMPLOYEE COMMANDEERED 
FOR Pustic Service. — The plaintiff's husband, while driving a taxicab for 
the defendant, was commandeered by a policeman who was pursuing thieves. 
In the pursuit the taxicab collided with a street car, and the driver was fatally 
injured. The plaintiff sought compensation under the Workmen’s Compensa- 
tion Law, which provides that certain classes of employers are liable for the 
disability or death of their employees caused by injury “ arising out of and in 
the course of the employment.” New YorK WorKMEN’s COMPENSATION Law 
(1922) $10. From an award of the State Industrial Board, the defend- 
ant appealed. Held, that since the danger of pursuit is a danger incidental to 
the management of the car, it is a foreseeable risk of the employment and thus 
covered by the statute. Award affirmed. Matter of Babington v. Yellow Taxi 
Corporation, 250 N. Y. 14, 164 N. E. 726 (1928). 

Where an injury results from a hazard to which all members of the public 
are equally exposed, that injury is ordinarily held not to arise out of the em- 
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ployment. Thier v. Widdifield, 210 Mich. 355, 178 N. W. 16 (1920) ; Hoenig 
v. Industrial Comm., 159 Wis. 646, 150 N. W. 996 (1915). Contra: Moore v. 
Valley R. R., 169 App. Div. 177, 154 N. Y. Supp. 620 (1915); Dennis v. 
White & Co., [1917] A. C. 479; see Bohlen, A Problem in the Drafting of 
Workmen’s Compensation Acts (1912) 25 Harv. L. REv. 517, 536, 537. But 
where the risk of the employee is greater than that of the public generally, the 
injury resulting therefrom is held to arise out of the employment. Days v. 
Trimmer & Sons, 176 App. Div. 124, 162 N. Y. Supp. 603 (1916); Emmick 
v. Hanrahan Brick & Ice Co., 206 App. Div. 580, 201 N. Y. Supp. 637 (1923). 
The risk in the instant case was one common to all automobile drivers, since a 
policeman may call upon them to assist in making an arrest. N. Y. PENAL 
Law (1909) § 1848. But the nature of the decedent’s employment would 
seem to have rendered him peculiarly liable to be called upon. It is therefore 
more than arguable that the injury arose out of the employment. But it 
seems very doubtful whether the accident can be said to have occurred in the 
course of the employment since the driver was acting on behalf of the govern- 
ment. Kennelly v. Salt & Lumber Co., 190 Mich. 628, 157 N. W. 378 
(1916). It is true that an employee is not barred from recovery where he 
acts in an emergency outside of his regular duties to protect his own life or 
that of a fellow employee or the property of his master. Matter of Waters 
v. Taylor Co., 218 N. Y. 248, 112 N. E. 727 (1916); Ocean Accident Corp. 
v. Industrial Accident Comm., 180 Cal. 389, 182 Pac. 35 (1919). In such 
cases the master is at least indirectly benefited whereas in the principal case 
a benefit to the master is most unlikely. The court is in effect ignoring the 
dual requirement of the statute in order to afford the plaintiff a remedy. 
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STUDIES IN THE LAw oF CorPORATION Finance. By A. A. Berle. Chicago: 
Callaghan & Company. 1928. pp. xvii, 199. 


This book is an able and brilliant legal footnote to Professor Ripley’s 
Main Street and Wall Street. It is a study of intra-corporate wrongs, chiefly 
from the stockholders’ viewpoint, arising out of the sudden post-war develop- 
ment of such novel instruments of finance as non-par stock, non-voting and 
management stock, participating preferred stock, stock purchase warrants 
and convertible bonds, bankers’ control, and holding and subsidiary corpora- 
tions. It is almost Einsteinian in brevity (200 pages), but at the same time 
weighted with a theoretical and historical analysis which attempts to go to 
the bottom of the nature of a corporation, and which in Mr. Berle’s opinion 
“may lead to results changing the entire history of American finance.” ? 
But as with Ejinstein’s formula, this reviewer must confess difficulties in 
understanding how the author’s main thesis follows from his historical 
analysis. 

Realizing fully the responsibility of recommending a book to the busy 
Wall Street practitioner, we nevertheless unhesitatingly suggest that few 
lawyers having to do with corporate affairs can well afford to pass up Mr. 
Berle’s discussion of non-par stock. It is the best thing that has appeared 





1 P, 23. 
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in print on the subject. He discusses the differences between true non-par 
stock and stated value non-par stock, how the latter in many respects is 
exactly like par value stock, the possibility of creating a paid in surplus (and 
on this careful lawyers may well disagree with the author unless the statute, 
such as that of Delaware, expressly permits it), the danger of wiping out 
an existing surplus available for dividends when a corporation switches from 
par to non-par stock, and, most important, the somewhat prevalent misconcep- 
tion that the invention of non-par stock has eliminated all question as to 
the sufficiency of the consideration for issuance of stock. The chapter is 
commended for special study by young lawyers, as an illustration of what 
can be produced by intensively thinking out problems that have not yet 
reached the law books. : 

He has a chapter for the director who sits in Wall Street with his eye on 
the ticker tape, speculating in his corporation’s securities. He proposes a 
rule that would make a director, who buys or sells stock in his own corpora- 
tion, liable to the seller or buyer for losses sustained, unless there has been 
a full disclosure, through publicity of corporate reports or otherwise, of facts 
affecting the value of the stock. 

Whether non-cumulative preferred stock is perhaps cumulative is dis- 
cussed. Mr. Berle and some of the courts apparently believe it is to this 
extent: that preferred dividends, if earned in any year but not paid, must be 
accumulated and eventually paid before any dividends are paid on the com- 
mon stock or distributed on dissolution, and that courts of equity will enforce 
this by injunction or otherwise. The author is not worried by the manifest 
unjust enrichment of the stockholder, who thought he was purchasing and. 
paying for the right only to receive dividends at a specified rate in any year 
in which the common stock received anything. Participating preferred stock 
presents similar but more complicated problems. The chapter on convertible 
bonds and stock purchase warrants discusses methods by which a corporation 
can destroy or dilute the conversion or purchase privilege by transferring 
its assets to or merging with a new corporation, or issuing additional stock 
at a low price. The remedy again is an injunction. Needless to say, the 
usual modern trust indenture or corporate mortgage attempts to cover all 
of these matters by specific provisions, often in a manner much more strict 
than the author would require. He discusses incidentally the negotiability 
of bearer warrants and the like, but fails to mention the leading case, Bank 
of Manhattan v. Morgan,? definitely settling the New York law contrary to 
his views. 

In his chapter on “ Non-Voting Stock and Bankers’ Control,” the author 
proposes the rule that where there is non-voting stock, the voting or “ man- 
agement stock” must exercise its voting rights subject to all the rules 
limiting directors and others in a fiduciary capacity in the exercise of man- 
agement powers. This chapter has just been, in the reviewer’s opinion, ably 
refuted by Mr. Wood of the New York bar in the Yale Law Journals The 
cautious legal draftsman will of course attempt to negative any such fiduciary 
relationship by a clause in the charter. Mr. Berle evidently had some very 
strong feelings on this subject. He seems to have gone gunning for some 





2 242 N. Y. 38, 150 N. E. 594 (1926). 
3 Wood, The Status of Management Stockholders, 38 Yate L. J. 57 (1928). 
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recent Wall Street tendencies to disenfranchise the stockholder and lest 
Wall Street should not understand, he gives the names of what he has in 
mind: Dodge Brothers, Chrysler, Tidewater Oil, Goodyear, and Dillon, Read 
& Co., and others. Considering the character of his remarks, he rather 
graciously refrains from naming the lawyers involved. For example, he 
singles out a charter and a voting trust agreement perpetrated by the office 
with which the reviewer is associated. The charter contains a now some- 
what usual clause permitting a director, in the absence of fraud, to deal with 
and make a profit from his corporation, notwithstanding his vote on the 
transaction. This he regards as a badge of fraud and a grant by the state 
of “ thieves’ licenses to the directors.” * He has failed to note a line of Eng- 
lish decisions recognizing the right to modify by contract the fiduciary re- 
strictions otherwise imposed on directors, in one of which cases it has been 
intimated that intelligent men may well wish to avail themselves of the serv- 
ices of directors who, because of their other connections, may be in position 
to advance the interests of their company, and that in any event it was not 
for the courts to lay down rules for the guidance of men who are adult and 
can manage and deal with their own interests.5 The voting trust in bank 
stock he seemed to think had been declared by the courts, aside from statu- 
tory limitations, to be void as against public policy. The New York Court 
of Appeals, in the decision to which he refers,* held quite the contrary, 
namely, that in New York voting trusts do not stand or fall by common law 
theories of public policy, but that the test of validity is the statute, and that 
the Bank of America voting trust was valid when created, although rendered 
void by a retroactive statute. 

A word on the underlying theory of the author, which he believes is 
freighted with such epochal consequences. It is that “ amy intra-corporate 
dispute is now cognizable in equity as a matter of course, just as is a dispute 
under a trust deed.” * This is the source of all the injunctions and other 
equitable relief suggested by the author. This startling doctrine, Mr. Berle 
believes, results from discarding the corporate fiction as an obsolescent 
survival, and with it the doctrine of governmental creation of corporations. 
The corporation is largely the creation of the individuals composing it; its 
essence lies in contract and not in governmental decree. The contract, or 
so-called charter, is the agreement which, like a trust deed, is cognizable in 
equity. (At this point the reviewer pleads nom sequitur.) Any such exten- 
sion of equitable jurisdiction, the reviewer submits, would be most unfor- 
tunate. Uncertainty is the first result. Business lends a sympathetic ear 
to Henry Ford’s complaint that “ Lawyers, like bankers, know absolutely 
nothing about business... . They live on rules... . Business cannot be 
conducted by law.” *® If bankers and lawyers know little regarding business 
administration, how much less do the judges in our financial centers, where 
the corporation specialist is generally disqualified from judicial appointment 
because of lack of experience in trial work. The New York bankruptcy 
scandals testify to the inadequacy of judicial administration of business. 





# Pp. 25, 32. 

5 Costa Rica Ry., Ltd. v. Forward, [1900] 1 Ch. 756, 766, [1901] 1 Ch. 746. 
6 Matter of Morse, 247 N. Y. 290, 160 N. E. 374 (1928). 

7 P. 193 (Italics ours). 

8 Henry Forp AND SAMUEL CROWTHERS, My Lire AND Work (1927) 293. 
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Once admit this extensive jurisdiction of equity and more than injunctions 
will result. Witness the rather amazing administration of “ fireside equity ” 
by a New York Supreme Court judge who appointed a receiver of a corpora- 
tion to prevent the issuance of all of the voting stock to a promoter.® The 
court cited no judicial precedent, but quoted at length from Professor 
Ripley’s chapter entitled “A Birthright for Pottage.” Mr. Berle states, 
“There seems to be a general tendency to underestimate the power of a 
court of equity to grant relief in such situations. ... A courageous court, 
especially when sustained by imaginative counsel, can frequently work out 
solutions despite the apparent difficulty of the problem.” 1° The combination 
of a litigious stockholder and an imaginative counsel with this doctrine as a 
weapon, suggests an added peril. The result might well be a demand by 
capital as well as labor to curb the powers of the courts of equity. 

Justice as between management and stockholders may be obtained in this 
manner, but at the expense of corporate efficiency. A chapter needs to be 
written on the evolution of corporate efficiency. The conferring of nego- 
tiability on commercial instruments, bills of lading, and stock certificates, 
undoubtedly injures the innocent loser, but it speeds up business. Limited 
liability of stockholders of course lessens the rights of creditors, but it has 
largely contributed to industrial development. With the continual integra- 
tion of businesses into trusts and trusts into international and super-trusts, 
there is an inevitable concomitant diminution of stockholders’ influence. 
Even with full voting power “in large corporations the privilege of voting 
is purely theoretical.” 1+ Stockholders as investors desire dividends, not 
control. The rights of stockholders are being constantly pared down by: 
voting trusts, by non-voting stock, and now limited dividend corporations 
are proposed. The next step may well be corporations without stockholders 
at all; for example, a huge semi-public corporation without stock is seriously 
proposed as a solution of the transit situation in New York. Any movement 
to increase the power of stockholders as such runs counter to the historical 
evolution of corporations. Mr. Berle’s thesis is therefore essentially reac- 
tionary. Each decade proposes a new solution to the concentration of 
corporate control. President Roosevelt proposed the dissolution of trusts. 
President Wilson proposed to put the rascals in jail, and Mr. Berle proposes 
to hog-tie them with injunctions. Power without responsibility is indeed 
perilous. Responsibility must be found. The increasing sense of business 
morality will help but is still inadequate. An increasing participation by the 
public in actual management has been suggested. The Brooklyn-Manhattan 
Transit Corporation voting trust provided for the nomination of three 
directors by public authorities, three by bondholders, and the remainder by 
the stockholders. The New York statutes have suggested a solution, namely, 
appraise the stock of the complaining stockholder, give him his money, and 
tell him to get out. 

The magnum opus of Professor Edward H. Warren 1” of the Harvard Law 
School has just appeared in time to hold the fort for the corporate entity and 
the doctrine of the sovereign-created corporation against the attacks of his 





® Heckler v. Emery, 131 Misc. 393, 226 N. Y. Supp. 599 (1928). 

10 P, 172 (Italics ours). 

11 DEwiInc, Financia Poticy or CoRPORATIONS 628 (1926). 

12 WARREN, CorPORATE ADVANTAGES WITHOUT INCORPORATION (1929). 
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brilliant former pupil. Before accepting Mr. Berle’s underlying thesis for 
which he derives some comfort from Mr. Justice Taft’s opinion in the 
Coronado case,1* Professor Warren’s masterly analysis of that case, and of 
the corporate conception in general, merits careful consideration. 


JosepH V. KLINE. 
New York City. 





DovuBLe TAXATION AND INTERNATIONAL FiscaL COOPERATION. By Edwin 
R. A. Seligman. New York: The Macmillan Company. 1928. pp. vii, 
203. 


This is an effort to conceive a classification of taxes to be used as a basis for 
international agreements to eliminate or reduce international double taxation. 
The classification is too involved to be presented here. Its very intricacy is a 
recognition of the fact that simple categories would be delusive. They might 
seem clear-cut on paper but turn out to be fuzzy when we pass from the intel- 
lectual rubrics to the cataloguing of the multifarious fiscal inventions which 
states and nations are actually using. No reader will leave this volume with 
the assumption that he may be carried to the skies on flowery beds of easy 
classification. This is the great negative merit of Professor Seligman’s 
undertaking. 

On the positive side the reader may begin to have more doubts. In places 
Professor Seligman seems to proffer the hope that what he calls science can 
carry us far on the road to the solution of the practical problem of so appor- 
tioning fiscal demands that the economic res which straddles a boundary will 
not suffer in comparison with its competitor which is confined to a single realm. 
In other places he seems to recognize that there is a large middle ground where 
amiable compromise affords the only hope of relief. We surmise that in eco- 
nomics as in law the black-letter solvents are of limited service when we read: 


“The difficulty arises when we think not of the individual as such but of his 
wealth, and especially when we impose demi-personal taxes, like the situs and source 
taxes, or quasi-personal taxes. For here we are confronted by a gradation in the 
relative importance of the principles of benefit and ability. Where the all-con- 
trolling element is benefit, as in prices and fees, or where the all-controlling element 
is ability, as in pure personal taxes, the choice is simple. But where the weight of 
either element is modified by the other, the difficulties arise. In proportion as the 
sphere of personal ability expands, the consideration of domicile may be expected 
to exercise its sway; to the extent that benefit remains of some significance, the 
element of situs or origin will make its influence felt.” 1 


These doubts as to the saving grace of science are fortified when we learn 
from Professor Seligman of the disagreements among the economic experts 
who considered the problem for the League of Nations, and of the further 
disagreements among the official government representatives who built upon 
the work of the economic experts. Even when science sang in unison, the 
men who had to get money for governments ranged from treble to bass. 
Debtor countries and creditor countries parted company because of their 
contrasting situations. And so Professor Seligman recognizes that “the re- 





18 United Mine Workers v. Coronado Coal Co., 259 U. S. 344 (1921). 
1 P. 110. 
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formers have indeed by no means reached their goal” but “ have only made 
the barest beginnings in both analysis and practical achievement.” 

The merits of theoretical analysis and classification are of course not con- 
ditioned upon acceptance of conclusions by fellow-thinkers or by practical 
administrators. Professor Seligman’s refinements must tend to sharpen anal- 
ysis and to foster reflection. His account of the work already done by him- 
self and his colleagues under the auspices of the League of Nations comes 
with the authenticity that only personal participation could give. His recital 
of the background and the difficulties of the problem and of the earlier at- 
tempts at solution is a helpful review of what he has written more at length 
in other works. The American reader may regret that so little is said of our 
peculiar American problem, but this may be explained by the fact that the 
book consists of lectures originally delivered in French at the Académie de 
Droit International de la Haye and that our American efforts at solving or re- 
lieving our American problem have not met with such signal success as to be 
worthy of detailed exposition to a foreign audience. 

Unfortunately the brief account of the work of our American courts in 
curbing cumulative taxation is marred by an undue proportion 8f errors. 
The unwary reader might gather the false impression that duplicate taxation 
by a single state is obnoxious to the Federal Constitution.2 The careful 
reader would fail to learn that the commerce clause and the due-process clause 
are the mainstays of the Supreme Court in keeping the states to what are 
conceived to be the proper limits of jurisdiction. Similar carelessness 
appears in several statements of specific rulings of the Supreme Court. The 





2... in the American law the concept of double taxation is limited to action 
by a single state. Interstate double taxation as such is not considered illegal or 
reprehensible double taxation. As it has been laid down repeatedly by both state 
and federal courts, duplicate taxation as a result of being taxed in two different 
states is not within the prohibition of double taxation for the reason that a tax 
in another state is not considered a tax for the purpose of the state to whose tax 
objection is taken (p. 40).” 

3 The quotation in note 2, supra, is followed by the sentence: “ The only de- 
fence against such arbitrary action by the states lies in an appeal to the state courts 
on the score of a violation of the principle of equality and uniformity of taxation 
and in an appeal to the federal courts on the plea of infringement of the principle 
of equal protection of the law (pp. 40-41).” 

* Mr. Seligman has been misled by obiter idiosyncracies of Mr. Justice Holmes 
in Selliger v. Kentucky, 213 U. S. 200 (1909), and Buck v. Beach, 206 U. S. 392 
(1907), to assert that bonds of private corporations and of state and municipal 
governments are taxable where located. This must be forgiven by all law pro- 
fessors who have labored under similar illusions until Blodgett v. Silberman, 277 
U.S. 1 (1928), set them straight by rejecting the thesis that “such bonds, payable 
to bearer and transferable from hand to hand, have lost their character as choses 
in action and have taken on the character of physical property ” and by declaring 
that such bonds are not distinguishable from other choses in action. While the 
precise holding is that such bonds are not immune from a succession tax at the 
domicil even though never located there, the opinion clearly indicates that their 
taxability elsewhere than at the domicil is to be determined by the canons ap- 
plicable to ordinary notes. Under these canons the mere presence of the paper 
is a sufficient basis for an inheritance tax but not for a property tax. 

Mr. Seligman cites Blackstone v. Miller, 188 U. S. 189 (1903), for the proposi- 
tion that the principle of taxability at “the place of situs, irrespective of the domi- 
cile of the owner” has also “ been applied to such unquestionably intangible per- 
sonalty as deposits in banks.” This should be confined to inheritance taxation, for 
we have no Supreme Court decision that the domicil of the debtor is a self- 
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most serious example is the statement: “ Thus it has been recently held that 
the state of residence cannot tax the tangible personal property of a resident 
decedent if located in another state; and on the other hand that a state may 
not tax the devolution of property of a non-resident decedent even if the 
property is located in the state.” * This sentence would lead the reader to 
believe that in America there can be no succession tax on chattels either at 
the domicil or at the situs. For the former restriction Mr. Seligman correctly 
cites the Frick case.° For the latter he incorrectly cites Rhode Island Hos- 
pital Trust Co. v. Doughton* which held that the location of corporate 
property within a state is no warrant for the levy of a succession tax on the 
stock of the stockholder. To his citation of this case Mr. Seligman adds 
the comment that “the latter decision led to a general abandonment of a 
common practice on the part of the states to levy the inheritance tax on the 
intangible personalty of non-residents.”® If this is true, the states have 
been unnecessarily self-denying, for the Supreme Court still acquiesces in 
the application of inheritance taxes to intangible property in several juris- 
dictions other than that of the domicil of the decedent. The statement that 
“a state may not tax the devolution of property of a non-resident decedent ” 
is still incorrect even if we assume that Mr. Seligman meant to confine it to 
intangible property. 

These errors are not a serious blemish on the book as a whole, for they are 
confined to the four pages devoted to American attempts at solving the prob- 
lem of double taxation. It would have been welcome if Professor Seligman 
had added an account of proposals made at many meetings of the National 
Tax Association to induce the states to restrain themselves without waiting 
for the judicial curb. His footnotes and bibliography give references to a 
number of the reports buried in the annual proceedings of the Association, but 
they do not attempt to be exhaustive. There is here a mine of material for 
the student. The need for a comprehensive single study of double taxation in 
the United States may be inferred from the fact that the latest volume listed 
in Professor Seligman’s bibliography was published in 1895. In such a study, 
judicial decisions may well play but a minor part. Mr. Seligman’s story of 
what has been started under the auspices of the League of Nations may in- 
spire others to attempt something similar for the United States. No such 
enterprise should start with the naive assumption that double taxation is 
necessarily an evil. The evil is in excessive and discriminatory taxation. 
Perhaps a wise solution might be found in accepting the brilliant and para- 
doxical suggestion of Allyn Young that “ double taxation would be eliminated 
by the simple device of making double taxation the uniform rule.” ® 


Tuomas REED PowELL. 
Harvard Law School. 





sufficient basis for imposing a property tax on a debt even when the debtor is a 
bank. 

+ ahh. 

6 Frick v. Pennsylvania, 268 U.S. 473 (1923). 

7 270 U.S. 69 (1926). 

8 P. 43, n.3I. 

® Personal or Impersonal Taxation (1915) PROCEEDINGS OF THE NINTH CONFER- 
ENCE OF THE Nat. Tax Ass’N 336, 343. 
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CARTELS, COMBINES AND TRUSTS IN Post War GERMANY. By Rudolf K. 
Michels. New York: Columbia University Press. 1928. pp. 183. 


The manner in which foreign nations have treated the problem of the com- 
bination movement is of interest to Americans for several reasons. In the 
first place, American foreign traders have encountered in foreign markets 
national and international economic organizations which have, it is thought, 
certain advantages by reason of their power to take concerted action to con- 
trol prices, limit production, divide territory, and the like. The theory that 
our organizations are handicapped in competing with them has at least been 
recognized officially to the extent that the Webb Export Trade Act of 1918? 
has provided for the formation of the export trade associations which shall 
be relieved of the inhibitions of our anti-trust laws in foreign markets. There 
has also been agitation to procure legislation to enable American importers to 
combine in order to deal on a more equal basis with foreign combinations.” 
In addition to the natural interest in significant contemporaneous develop- 
ments, another cause for considering the condition of business in foreign 
countries in this respect is the perspective that such a study may give us when 
we ponder the eternal problems of what to do about our own combinations. 

It is with particular reference to this last desideratum that Dr. Michels has 
produced this little volume. The style and treatment is condensed; there is 
fully as much meat in this work as in most studies of two times or more its 
length.? The study affords a good compromise between the vague generalities 
that we frequently hear with reference to cartels and foreign trusts on the 
one hand and the overwhelming details of an exhaustive portrayal of the 
European situation on the other. Dr. Michels states at the outset that foreign © 
conditions are so different that there is no reasonable practicability of trans- 
planting to American soil, any of the institutions examined_and in pondering 
over the author’s materials, one is forcibly impressed with the truth of that 
observation. No conclusions are driven home as to what; if any, change 
should be made in our own anti-trust laws. The suggestion is unequivocally 
made, however, that at least in a highly exploited country supporting a popu- 
lation great in proportion to its natural resources, the wastes of competition 
are too great to be endured and the combination movement must develop. 

Germany is selected for the discussion because she may be considered the 
best exponent of the policy of non-interference with combination,* which 
policy is, of course, diametrically opposed to the one pursued by the United 
States. As the title indicates, the study is not limited to the subject of car- 
tels, although they are perhaps the form of organization which attracts the 
most attention. A cartel is defined as a “ voluntary combination of business 
enterprises engaged in the same line of business and each retaining its inde- 


1 4o Stat. 516 (1918), 15 U. S. C. § 61 (1926). 

2 See The Newton Bill, H. R. Rep. 8927, 69 Conc. Rec. 6217, 6382 (1928) ; 
Kirsu, Trape Associations: THE Lecat AsPEcTs (1928) 168-70. 

8 The treatment errs on this side. Sometimes the uninitiated reader is confused 
by the omission of dates (p. 70), or the failure to introduce a person spoken of 
(p. 80), or the like. The book has its share of misprints (cross references to p. 76 
on p. 83), inadequate punctuation (p. 113, near foot), and ambiguous antecedents 
(“cartels of that scope,” p. 21). 

¢ Germany goes further than England in positively recognizing cartels. In the 
socialized coal industry, for instance, a German concern was placed in the cartel 
by government decree (p. 71), and during a lapse in the cartel agreements, the 
whole cartel was revived by decree of the Reichwirtschaftminister (p. 72). 
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pendence for the purpose of establishing monopolistic control of the 
market.” 5 

The cartels do practically everything in the way of limiting competition by 
agreement that is prohibited to American trade associations. It is distin- 
guished from a konzern or integrated combination of complementary indus- 
tries. There is also a trust, which rather unfortunate and inexact term of ours 
designates a large close consolidation approaching monopolistic control which, 
although not necessarily integrated, does not consist of elements which re- 
tain substantial independence. 

During the post-war period of inflation from the end of the war until No- 
vember 20, 1923, when the dollar had reached its peak and final price of 
4,200,000,000,000 paper marks, the cartels proper had been weakening, the 
chief activity along that line taking the form of Konditionenkartell, which 
shifted all inflation risk to the purchaser. The Konditionenkartell were 
enormously unpopular with the public and the Reichstag, which fact led, after 
years of opposition on the part of the Ministry of Economic Affairs (Reich- 
swirtzschaftsministerium) to the law of November 2, 1923. This provides 
that cartel agreements must be in writing and that when they endanger the 
common welfare or business as a whole, they can be voided by a specially es- 
tablished cartel court, or cancelled by one of the contracting parties upon a de- 
cree from the Reichswirtzschaftsministerium, or cancelled by any one of the 
contracting parties for reason of weight. The remedy last mentioned is the 
one that has been chiefly invoked in litigation. Another clause provides that 
in case of standardized contracts or methods of fixing prices that are apt to 
endanger business as a whole or economic welfare through misuse of a monop- 
olistic position, the cartel court may decree that all parties who have con- 
tracted with the combination have the right to cancel their contracts. It is 
hard to tell just how many cartels are in existence under this law, but the 
author estimates that price fixing cartels number about 550 to 600. Including 
all cartels that divide territory, assign production quotas, or otherwise limit 
the rigors of competition, the number is perhaps something like 2000. Four 
cartels, however, hold the key to the whole economic position of Germany, 
those of coal, raw steel, finished steel, and potash. The coal, steel, electro- 
technical, dyestuff, and potash industries are discussed in detail as illustrative 
studies of cartel organization. They present diverse forms of organization 
and degrees of control, production and distribution, and indicate the futility 
of any superficial generalization about cartels. 

Cartel is an economic and not a legal term, and lawyers have had difficulty 
in devising a suitable organization. Organizations vary from mere Gary 
dinners to double companies. The double company is an elaborate device 
where the members organize a corporation or a G.m.b.H.® (which is more 
nearly analogous to a limited partnership than to any other common law 
institution), and also what we would call a voluntary association. Two con- 
tracts are then made, one between the members and the corporation or 
partnership as an entity, and one between the members individually. 

The author uses legal terms with confidence and with apparent accuracy. 
It may be largely the brief style which leaves something to be desired in his 





5 P. 18. This definition is by Professor Liefmann. Dr. Michels’ book con- 
fessedly i is based largely on more intensive and scholarly German studies. 
t mit beschrankter Haftung. 
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economic reasoning. It is not easy to see, for instance, how the wastes of . 
competition could eliminate margins of profit altogether in Germany, as the 
author seems to indicate several times, although they might do so in individual 
industries until the weaker producers were driven out. 

The material presented tends on the whole to show that the cartels have 
been remarkably successful in stabilizing prices. During the British coal 
strike, for instance, the coal cartel greatly expanded its production and met 
the extraordinary demand and consistently refused to raise its prices. There 
has been no painful slump in the industry as the extra business due to that 
cause has tapered off. The price of pig iron and coke have been much steadier 
than in America or Great Britain. Germany is firmly committed to a policy 
of regulated combinations and there is slight, if any, evidence that the 
combinations have commonly taken undue advantage of a monopolistic posi- 
tion, the action of the Konditionenkartell in shifting the risk of credit infla- 
tion being the outstanding exception. The author does not discuss any pos- 
sible loss of initiative due to the assurance of a fixed price and a market based 
on a fixed quota. The saving in elimination of aggressive competing selling 
organizations is obvious. Dr. Michels suggests that the obvious result is to 
_ leave the individual member of the cartel free to concentrate upon reducing his 
cost of production. Except during the inflation period there has been no 
marked tendency toward close consolidation, but combination has tended to 
arrest itself in the cartel. 

James ANGELL McLAUGHLIN. 

Harvard Law School. 





THE DEVELOPMENT OF INTERNATIONAL Law. By Sir Geoffrey Butler and 
Simon Maccoby. New York: Longmans, Green and Co., Ltd. 1928. 
pp. xxxv, 566. 


This is an unusual book. It is in effect a history of modern international 
law without being a history of its doctrines, or a history of diplomacy. The 
authors’ plan was as follows: “. . . believing that changes in International 
Law have been ultimately an expression of changes in the state system of 
the world and in the practice of the nations, we have tried, as it were, to cut 
into the procession of history at fixed points, to select some central theme 
at each stage, and to treat it in the light of history and law.” This historical 
procession begins with the society of states in the modern sense, the State 
of Bodin and the beginnings of that international society which Grotius 
knew. The development of international law is treated through three periods. 
The first is that of the Prince, roughly the seventeenth and the first half of 
the eighteenth centuries. Next that of the Judge, well into the nineteenth 
century; and lastly, the age of the Concert, bringing the subject down to 
the present time with a judicious treatment of the League of Nations. The 
relations of the first period had largely to do with the extent and nature of 
jurisdiction on land and sea, and with official intercourse in peace and war: 
in short, the contacts that princes might make with each other. Treating 
these topics which had their origins in the “ Age of the Prince,” the authors 
trace their development down to the present. In some respects the treatment 
of the earlier phases of the various topics might have been broadened. Thus, 
in considering colonial expansion, the principle of title to territory might well 
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have been included. The authors, however, did not attempt to write a com- 
plete history of international law. Their problem was to set out the devel- 
opment of the subject in a single volume giving a fresh presentation, derived 
not only from source-materials but from the best modern secondary sources, 
largely historical. 

The “ Era of the Judge” had a different temper from that of the Prince. 
One thinks at once, being British or American, of Stowell, Marshall, and 
Story. In an era of world-wide commerce there was judicial recognition of 
a law which has no locality. So, recognizing the equality of states as real, 
or a convenient fiction, there is the development of neutrality. The “ Age 
of the Concert ” explains itself. International conference for political ends 
develops into the international statute-making machinery, with international 
codperation, administrative and otherwise, to follow. 

Throughout the work the authors have followed the thread furnished by 
the practices of states. These are the basis of international law, but, as the 
authors insist, “that law, just as it cannot be explained wholly in terms of 
jurisprudence, cannot be explained purely in terms of geography and politics.” 
There is the humanitarian sentiment, according to which logic was not 
permitted its full run, as Grotius had indicated. 

In no sense underestimating the value and importance of the first two 
parts of the work, the student of international law will probably find most 
of immediate value in the third part, in the preparation of which the authors 
have fairly ransacked nineteenth century history to show the development 
of the various sorts of codperation, political, legal, and administrative. For 
it is here that one finds the beginnings of so many present tendencies. It 
would be invidious to attempt to pick out the most significant topics pre- 
sented. All through the book the authors have kept in mind the continuity of 
that process which they rightly term the development of international law. 
They are not concerned with any thesis as to the renovation or restatement 
of international law, nor do they dwell upon its shortcomings. Neither do 
they seem to care about the exposition of a system. Rather do they under- 
take to set forth the effects of international life to be considered as legal 
because the international society produces its law. The style is admirable 
and the authors have produced an interesting book. Now and then we 
are treated to a phrase or sentence which sticks in the mind. One or two 
illustrations must suffice. “It has never been the narrower lawyer who has 
been the best exponent of these semi-political doctrines ” of the Balance of 
Power, the Monroe Doctrine and Intervention. The Equality of States is 
a “recurrent will-o’-the-wisp.” 2 Concerning the Air Navigation Convention 
of 1919: “An elaboration of law, without experience of the conditions with 
which it has to deal, is dangerous.”* And finally this, apropos of the 
Declaration of London: 


“This whole chapter in the history of International Law illustrates alike the 
strange gaps which must always be presumed to exist in the foresight of even the 
most intelligent statesmen and officials; the certainty in a long-drawn and 
extensive war of the employment of those forces of which the historic practice 
of blockade is the volatile if concentrated essence; and lastly, the futility of all 
attempts to confine within too rigid limits, by definition and by anticipation in a 
time of peace, a practice which the nature of war — and one may add the nature 
of warriors — will in the long run for ever force to be flexible.” * 





1 Pp. 66. 2 P. 528. oP. 176. 4 P. 305. 
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Such words particularly pertinent at the present time, when there is so 
much talk of the need for a restatement of the law of neutrality in an age 
which has accepted a universal anti-war pact. Those who hang much upon 
the distinction sought to be drawn between aggressive and defensive wars 
would do well to read the discussion of that ancient problem of bellum 
justum.® 

The time was ripe for a scholarly, sane, clear-headed and broad-minded 
book on the history of the development of international law. It is here 
provided. 

Jesse S. REEVES. 
University of Michigan. 





A TREATISE ON AVIATION Law. By Henry G. Hotchkiss. New York: Baker, 
Voorhis & Co. 1928. pp. xviii, 492. 


1928 UniTep States AVIATION Reports (cited 1928 U. S. Av. R.). Edited 
by Arnold W. Knauth, Henry G. Hotchkiss and Emory H. Niles. Balti- 
more: United States Aviation Reports, Inc. 1928. pp. xi, 670. 


Four recent American institutions add zest to the old cases of overhanging 
trees, cornices, and telephone wires, the “ bullet ” cases, and the cases of a 
two story building where A owned “ the land itself ” as well as the first story 
while B (often a fraternal lodge) owned the second story. Such used to be 
the bases of theorizing on the maxim cuius est solum, etc., and of attempting 
to guess whether a grant of a stratum of airspace was of a corporeal or in- . 
cerporeal hereditament.1 The quartet are: (1) the apartment device, known 
as the “ codperative apartment ” so long as the occupants dwell together in 
amity, sometimes thereafter called the “ own-your-own apartment ” ;? (2) 
the skyscraper built by B in the airspace over A’s railway terminal; * (3) the 
radio; * and (4) aviation. 

Mr. Hotchkiss sticks to aviation. He is thoroughly qualified to handle it. 
The firm of*Cuthell, Hotchkiss and Mills is general counsel for Curtiss Aero- 
plane and Motor Company, Inc. So long as lawyers and students read either 
the financial columns of the papers® or the reports of the American Bar 
Association,® no research chair is needed to emphasize the importance of 
his topic. 





5 Pp. 110-119. 


1 See, €.8., Note (1916) 29 Harv. L. Rev. 525; Ball, The Vertical Extent of 
Ownership in Land (1928) 76 U. or Pa. L. Rev. 631. 

2 It applies as well to office buildings. The problems are outlined in Castle, 
Legal Phases of Co-operative Buildings (1928) 2 So. Cav. L. Rev. 1. 

8 See excellent article by Laird Bell, Air Rights (1928) 23 Int. L. REv. 250. 

4 For the favorable review of Davis, Law or Rapio COMMUNICATION (1927), 
see Book Review (1928) 41 Harv. L. REv. 811. 

5 In addition to over a dozen aircraft manufacturing, or operating companies 
listed on the New York Stock Exchange or the New York Curb, the New York 
Times for Feb. 16, 1929 lists under unlisted “ Aeronautical Stocks ” 27 companies. 
“Curtiss Aero” in 1928 moved from a low of 534 to a high of 1923; “ Wright 
= ai 69 to 289; and “ Niles-Bement-Pond” from a low of 28 to a high 
of 214 

6 The articles and treatises seldom emphasize the storehouse of legal material 
which the average lawyer already has on his shelves in the American Bar Associa- 
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For the teacher and the meditative practitioner Professor Hazeltine’s book 7 
stands as the searching treatment of the common law theory underlying the 
law of aviation. In air law, however, the last eighteen years count for 
several centuries. Several big problems were tentatively settled by the anti- 
aircraft guns, or by whomever it was that won the war. There is a vast 
amount of new treaty material and legislation, a few decided cases, and a mass 
of administrative regulations worked out skillfully in codperation with the 
personnel of the industry. Cases must be decided. Federal and state legis- 
lation must be construed, and amended. Licensing and other regulations must 
be improved through intelligent trial and error. The aircraft companies must 
be advised with speed, safety, and farsightedness. The insurance companies 
must learn to do their part.* The pedestrian hit by a dropped object (or his 
administrator), the farmer whose cows are stampeded,® and the policy holder 
claiming double indemnity for accident while a passenger of a common 
carrier,'° must be told what to do. The government services must be given 
at least as fair a chance to get new and better equipment as is a private 
concern.!! We must have lots more planes and fliers and assemble lots more 
facts not only for insurance tables but to learn what to prohibit, what to 
license and what to abandon to doctrines of laissez faire. 

On all these modern matters Mr. Hotchkiss’ even 100 pages of readable,1? 
well-arranged, well-printed text are full of good sense and law. They evi- 
dence a mind well disciplined in answering hard questions put by hard headed 
questioners. His two-page collection of authorities includes leading law re- 
view articles, American Bar Association Reports, and opinions of federal law 
officers.1* The 381 supplementary pages contain (at least as of the treatise’s 
going to press) all the treaty, federal, and state legislative and regulatory 
material which the average American lawyer may need to turn to quickly. 
One may query the precision with which an ex-editor-in-chief of a leading 
law review has summarized several pre-war cases in Chapter III. 

The volume of reports is both a companion piece to the treatise and also 
the first number of a promised series “ very similar to American Maritime 
Cases.” It contains the American cases, statutes and regulations which were 
the raw materials for the treatise. Most of the cases could be located with- 
out much trouble in the reporter series. But this takes time. For the spe- 
cialist who has not got the time or who needs the interesting cases not readily 
available even in a large library, one guesses that the compilation with its 





tion Reports. The names of such lawyers as Chester W. Cuthell and Robert T. 
Swaine on the “air law” committee ought to warn the fast reader to mark and 
inwardly digest the contents of the reports. 

7 Hazettine, Law oF THE Arr (1911), embodies a series of three lectures at the 
University of London. 

8 Mr. Hotchkiss’ Chapter VI, “ Aviation and the Law of Insurance,” is an ex- 
cellent aid. 

oP. 4p. 

10 Pp. 55-56. 

11 See Chapter XIV, “ Federal Laws Governing Aircraft Procurement.” 

12 Could the non-lawyer legislator or administrative official, or the business 
executive read it all with pleasure and profit? The answer is yes. 

13 It might have been a graceful gesture to include the two earlier American 
treatises, Fixer, Law or AVIATION (1927), and ZoL~MAN, Law oF THE Ar (1927). 
Mr. Hotchkiss reminds us that one must look under the title of “ Motor Vehicles ” 
for “ one of the clearest and best writings on this subject (p. 20, n.36).” 
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supplementary index by jurisdictions and its original and seemingly pains- 
taking index-digest would be a handy tool. 

Why does not a portion of the case of Herrin v. Sutherland ++ belong in the 
collection as much as Portsmouth Land, etc. Co. v. U. S.? 1% Why not follow 
the analogy of the treatise and enhance the usefulness ** of each volume by 
including a list and summary of the leading current articles and case notes 
from legal periodicals? 

SAYRE MACNEIL. 

Harvard Law School. 





TRADE AssocIATIONS: THE Lecat Aspects. By Benjamin S. Kirsh. New 
York: Central Book Company. 1928. pp. 271. 


“There are few more fascinating pursuits,” said Gerard C. Henderson in 
1926, “ than the study of the effect which economic and legal institutions have 
on each other.” This is the spirit in which Mr. Kirsh writes, and it is hoped 
that this will confirm the fashion that should control in all law treatises deal- 
ing with restraint of trade. The interdependence of business considerations, 
economic factors, and legal policy appears on almost every page of the book. 
References to business literature, economic writings, and trade publications 
are even more numerous than references to court decisions and legal articles, 
though in one place or another Mr. Kirsh refers to almost everything worth 
noting among the latter. 

In the field of restraint of trade, as Chief Judge Cardozo already has re- 
marked, “ the dominance of the method of sociology may be reckoned to be 
assured ”; and Mr. Kirsh’s book essentially is simply an amplification and a 
comprehensive collection of illustrations that demonstrate the truth of Chief 
Judge Cardozo’s statement regarding “ modern decisions which have liberal- 
ized the common law rule condemning contracts in restraint of trade” to the 
effect that “the courts have here allowed themselves a freedom of action 
which in many branches of the law they might be reluctant to avow.” + 

Trade statistics, credit bureaus, uniform cost accounting methods, patent 
interchange systems, uniform basing point systems, simplification and stand- 
ardization of products, collective purchasing bureaus, and promotion of 
foreign trade are all reviewed by Mr. Kirsh with a degree of economic 
scholarship and legal learning that very infrequently is united in one author. 
Truths that long have needed to be said, and that far transcend the field 
of trade associations, stand forth on every page of his book, proving con- 
vincingly and with a wealth of illustration the soundness of Sir Frederick 
Pollock’s statement that “ restrictions which appeared extravagant in the 
sixteenth or eighteenth century might be no more than reasonable in the 
nineteenth; and here we may see one of our lady’s most remarkable successes. 
Without any legislation, without express disapproval of a single received 
authority, the law as to agreements in restraint of trade has in our own time 





14 74 Mont. 587, 231 Pac. 328 (1925). 

15 260 U.S. 367 (1922). 

16 The symbolic sky blue of the reports will assist locating them on the most 
crowded shelf; but the current modish dark blue of the treatise does not dodge 
the dust. 


1 Carpozo, NATURE OF THE JUDICIAL Process (1921) 94, 95. 
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effected a change of front that has brought it completely into line with modern 
business conditions.” ? 

Though the Supreme Court of the United States, in the Standard Oil * 
and the American Tobacco‘ cases, and in many subsequent decisions, has 
stated even more eloquently the principles that Sir Frederick Pollock and 
Chief Judge Cardozo have noted, the American Bar Association Committee 
on Commerce, in its annual report for 1927, criticised the Sherman Law as 
“ outgrown . .. a rule of conduct applicable to the simple conditions of 
English business as conducted hundreds of years ago... [but] . . . im- 
practicable when applied under the complexity of conditions now existing in 
the United States.” > And Mr. Justice Holmes somewhere has remarked that 
fallacies through which Malthus thrust his rapier a century ago may still be 
found alive and kicking in some quarters today. 

Legal Rip Van Winkles who are still unconscious of declarations which the 
Supreme Court throughout the last eighteen years has been emphatically 
repeating will probably not be roused from their slumbers by Mr. Kirsh’s very 
attractive amplification of these same declarations, but perhaps his book may 
save the younger generation of lawyers from the somnolence that still en- 
thralls some of their elders. 

GrtBert H. Monrtacue. 

New York City. 





Les GOUVERNEMENTS DE Fait DEVANT LE JuGE. By Noél-Henry. Paris: 
Librairie R. Guillon. 1927. pp. xxxii, 260. 


The author who ventures to try his hand at disentangling ever so slightly 
the puzzle of the legal situation of de facto governments approaches a tremen- 
dous task. Yet M. Noél-Henry has attempted to render a complete solution 
of the whole problem by means of a neat series of logical categories. The 
result is a volume both interesting and useful, yet one which from the stand- 
point of the American lawyer is not altogether satisfying. The three divisions 
of the book consider the problem as viewed by the internal judge, the external 
judge, and the international judge. Their functions are differentiated, and 
the groundwork of the problem is laid by a succinct inquiry into fundamental 
conceptions of the nature of international law and of the judicial process. 
Less workmanlike are the results of the exposition of the nature of unrecog- 
nized governments. A determined assault on the problem of de facto recog- 
nition yields nothing more than that de facto recognition is revocable while 
de jure is not. Does M. Noél-Henry mean that once de jure recognition has 
been accorded no action of the recognizing nation can withdraw it? And what 
meaning can there be in a recognition which is “ limited to economic questions, 
political affairs being reserved ”’? * 

Much space is given to American decisions. The Sokoloff,? the Russian 





2 Pottock, GENIUS.OF THE ComMMON Law (1912) 98. 

3 Standard Oil Co. v. United States, 221 U.S. 1, 55-64 (1911). 

4 United States v. American Tobacco Co., 221 U.S. 106, 177-181 (1911). 
5 A. B.A. Rep. (1927) 249. 


1'Pf. 61. 
2 Sokoloff v. Nat. City Bank of New York, 239 N. Y. 158, 145 N. E. 917 


(1924). 
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Reinsurance,* and the Wulfsohn* cases are criticised as failing to distinguish 
between the function of the internal and the external judge with respect to de 
facto governments, and as involving a departure from the salient duty of the 
external judge to maintain an attitude in strict conformance with that of the 
political department. Here the author has perhaps paid too much regard to 
dicta and not enough to the actual decisions. The Sokoloff case cannot be said 
to hold more than that where performance of an obligation to pay money in a 
foreign country becomes impossible through acts of the political power there, 
the liability of the obligor still continues in quasi-contract. The Russian 
Reinsurance case resolves itself, not as a recognition of the decrees of the 
U. S. S. R. dissolving Russian corporations, but as a refusal of the court to 
allow the directors of the corporation to secure equitable relief because of the 
possibility of waste. If the Wulfsohn case results in giving the same immunity 
to an unrecognized as to a recognized government, what other solution was 
possible? If the R. S. F. S. R. was not a recognized government it could 
have standing as a defendant only as a foreign corporation, which immediately 
’ raises the question as to who made it such. The author cites The Charkieh,® 
in which the Khedive of Egypt was refused immunity. But there the Khedive 
could be sued as an individual. 

Little, if any, attention is given to the view that the traditional! attitude of 
refusing to give any effect to the acts of an unrecognized government should 
be confined to those situations where to give such effect would result in 
embarrassment to the political power, while in actions involving only the 
interests of private individuals a more realistic attitude might be taken. True, 
the author could not admit such a result without rejecting his fundamental © 
thesis regarding the function of the external judge. 

Nevertheless, the book remains decidedly valuable, particularly to Ameri- 
cans. The author’s acquaintance with the legal literature of other countries 
furnishes illuminating foreign parallels to many of the problems which are 
now vexing our jurisprudence. A foreword by Professor Basdevant adds 
much. The work is well documented and indexed, though the author follows 
the continental tradition of continually giving the names of Anglo-American 
cases without the citations. 

A. H. FELLER. 

New York City. 
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